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         INTRODUCTION

CHRISTOPHER HEATH WELLMAN AND PHILLIP COLE   

   IMMIGRATION OCCURS WHEN someone moves to one country 
from another. Importantly, one is an immigrant only if one 
plans to stay indefi nitely in the new country. Tourists, interna-
tional business people, and students who study abroad also 
travel internationally, for instance, but they are not immi-
grants because their visits last for only relatively short periods. 
Immigration is theoretically signifi cant because of the way in 
which it pits the claims of the state as a whole against the 
individual rights of both citizens and foreigners. One cannot 
affi  rm a state’s right to control traffi  c over its territorial bor-
ders, for instance, without thereby denying that outsiders 
have rights to freedom of movement that entitle them to move 
from one country to another. State dominion over immigra-
tion limits the rights of insiders as well, because it implies that 
they lack discretion over their own property, insofar as they 
may not unilaterally invite foreigners onto their own land. 

 In addition to being theoretically signifi cant, immigra-
tion is clearly practically urgent, because, for a variety of 
understandable reasons, people value the right to cross 
political borders. Th e desire to be with a loved one, the pur-
suit of economic opportunity, and the need to escape 
political persecution are only three of the most common 
motivations people have for migrating to a new country. 
And with the recent increase in global economic inequality 
and the emergence of international terrorism, the stakes 
(and the rhetoric) on both sides of the debate have esca-
lated sharply. Th e push for open borders has intensifi ed as 
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critics of the existing geoeconomic landscape insist that it 
is horribly unjust that a person’s life prospects should be so 
profoundly aff ected by something utterly beyond her 
 control—the country in which she is born. On the other 
side, the perceived threat to personal safety and national 
security posed by foreign terrorists has led many to lobby 
for tightening the oversight and restrictions on who may 
immigrate. 

 In this volume we articulate and defend opposing posi-
tions on the ethics of immigration. Wellman defends a legit-
imate state’s right to exclude outsiders, and Cole counters 
that countries have no moral right to prevent people from 
crossing their borders. While each author aims to advance 
the current debate among professional philosophers, 
lawyers, and political theorists, we have taken pains to 
write in clear, jargon-free language. Th us, while this book 
will no doubt be of interest to professionals working on the 
topic, it has been designed and written expressly for adop-
tion in any graduate or undergraduate course that seeks to 
explore the morality of immigration. 

 Wellman addresses a variety theoretical issues and 
practical questions that dominate the literature surround-
ing the ethics of immigration, but his chief aim is to provide 
a positive defense of his claim that legitimate states are 
morally entitled to unilaterally design and enforce their 
own immigration policies. His argument for this conclusion 
openly relies on three core premises: (1) legitimate states 
are entitled to political self-determination, (2) freedom of 
association is an integral component of self-determination, 
and (3) freedom of association entitles one to  not  associate 
with others. After defending these premises, Wellman con-
cludes that, just as an individual has the right to determine 
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with whom (if anyone) she would like to associate, a group 
of fellow-citizens has a right to determine whom (if anyone) 
it would like to invite into its political community. And just 
as an individual’s freedom of association entitles her to 
shun all associates, a corporate political entity’s freedom of 
association entitles it to exclude all foreigners, even those 
who desperately seek to enter. 

 As Wellman recognizes, even if his arguments are all 
sound, they at best establish only a  presumptive  right to 
exclude outsiders. To provide a satisfactory defense of a 
state’s right to control immigration, then, he must also 
explain why a country’s claim to dominion over immigra-
tion is not outweighed by the competing claims of others. 
With this in mind, Wellman critically assesses the four most 
prominent and sophisticated arguments in favor of open 
borders, which have been proposed by egalitarians, liber-
tarians, democrats, and utilitarians. In each case, he sug-
gests that these standard arguments either do not establish 
a case in favor of open borders, or the case they provide is 
insuffi  cient to outweigh a legitimate state’s right to unilat-
erally design and enforce its own immigration policy. 

 Wellman concludes his portion of this book by discuss-
ing a variety of concrete issues surrounding the morality of 
immigration, including diffi  cult questions regarding the def-
inition and moral status of refugees, how we might design 
an international institution with global authority over 
immigration, the circumstances (if any) in which a country 
may permissibly hire guest workers, what obligations a rich 
country incurs when it actively recruits skilled workers from 
a poor state, and whether there are any limitations on the 
selection criteria a country may use in deciding among appli-
cants for immigration. Wellman strives to off er clear answers 
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to all of these questions in part because each of these 
real-world practical issues deserves our immediate and 
sustained attention, but also because he is concerned to 
show that none of these answers gives us any cause to 
doubt his more general thesis that legitimate political 
states occupy a privileged position of moral dominion over 
immigration. 

 Cole’s focus is on the coherence and consistency of 
arguments that seek to morally defend the right of states 
to control immigration, the right of exclusion. His central 
contention is that these arguments take place in the con-
text of liberal political theory, and therefore have to be 
consistent with the core principles of liberal philosophy. It 
is important to remember that what we are seeking here is 
a  moral  defense of immigration controls, and one of the 
core moral principles of liberal theory is that of equality, 
the moral equality of humanity. Th ere are other liberal 
moral principles, of course, but it is this principle of moral 
equality that has given liberal theory its radical and some-
times revolutionary role in human political and social 
aff airs. Th e fact is that many liberal theories of social jus-
tice have, perhaps without it being realized, substituted 
this principle of the moral equality of humanity for a prin-
ciple of the moral equality of the members of a particular 
political community. However, as liberal theorists have 
become increasingly aware of the global dimensions of 
issues of social justice, many have made this substitution 
explicit—a universal principle has been limited to a local 
sphere of concern. 

 Historically, it may always have been the case that 
liberal theory’s “universality” was in fact limited in its 
scope, failing to embrace all of humanity. Th at the great 
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texts of liberal philosophy were written during the periods 
of colonialism and slavery—and that they had little to say 
about them—reinforces that suspicion. But whatever the 
historical limitations of liberal theory, we have a duty today 
to either embrace a genuine and inclusive ethical univer-
salism, or off er an explicit and coherent moral defense of 
partialism. Th e defense of immigration controls is a key 
area where we have to decide where we stand, and it is by no 
means a marginal theoretical concern—it is, Cole argues, 
fundamental to the coherence of the whole project of liberal 
social justice. How can we decide that liberal goods and 
resources have been distributed fairly among members 
before we have decided how membership is to be fi xed? If 
we hold that our moral principles and obligations of justice 
end at the membership boundary, or at least become far 
weaker, we have to be sure that this boundary itself has 
been constituted in a way that is consistent with our moral 
principles. We can only suspend the application of our prin-
ciples in a principled way—we cannot suspend them arbi-
trarily. Not only that, but the way the boundary is controlled 
must also comply with our core liberal principles. Th e evi-
dence presented by the American fence along the border 
with Mexico, the Spanish fence in north Africa, and the 
detention camps for asylum seekers in countries like the 
United Kingdom and Australia, strongly suggest that liberal 
principles have been suspended when it comes to controlling 
access to the state. 

 Cole’s concern, then, is with coherence and consis-
tency, and he argues that a liberal political theory that is 
morally consistent must embrace freedom of international 
movement. Ethical justifi cations of the right of exclusion 
fail at the level of theory, because they fail to be ethically 
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consistent with liberal theory’s own central moral principles. 
He examines arguments about rights, consequences, welfare, 
community, identity, culture, citizenship, and freedom of 
association, to show that none of them can act as the 
foundation for an ethical justifi cation for immigration con-
trols. Th ere are two other points he makes against these 
arguments. Th e fi rst is that they often rest on a use of analogy 
which will not support them—e.g., that the state is like a 
family or a club or like marriage, such that the things we say 
about access to these associations are the same kinds of 
things we ought to say about membership of states. Cole 
argues that the moral justifi cation of membership controls 
for states has to be set out in its own terms, because states 
are so dissimilar to these other kinds of groups. One crucial 
diff erence is that one can choose not to be a member  at all  of 
a family, a club or a marriage—one does not have to get mar-
ried, or be a member of a club, or to belong to one’s family; 
but one  must  belong to a state—statelessness is regarded as 
an anomaly in international law. Given this, it is hard to fi nd 
an association that can be a helpful analogy for membership 
of states. Th e second point Cole makes is that these argu-
ments very often neglect historical context. If we place them 
within that historical context, one in which Europeans 
claimed the right to roam the world freely and exploit its 
resources, arguments that aim to justify the restriction of 
that freedom when it does not, on the face of it, benefi t the 
former colonialist states, are in danger of looking like the 
defense of privilege rather than the defense of ethics. 

 As is evident from the preceding summaries, our 
views are diametrically opposed to one another. It may be 
tempting, then, to seek out a compromise position that 
liberal democratic states can fi x on. After all, it seems 
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preferable to search for a principled centrist position, 
rather defending two “extreme” views. However, this 
would be to profoundly misunderstand the theoretical 
debate. Wellman believes that current immigration 
regimes are, for the most part, too restrictive. He is not 
defending closed borders, and Cole is not putting forward 
a direct argument for open ones. Th e arguments we 
advance are about  rights : whether states have a unilateral 
right to control membership, and whether individuals 
enjoy a fundamental right to freedom of international 
movement. Th e key diff erence between us is that Wellman 
argues that states have a unilateral right to determine 
their membership rules and, “whether they exercise this 
right rationally or not, it is their call to make,” while Cole 
argues that immigration and citizenship rules should be 
brought under the scope of international law and global 
governance. To the extent that Cole is arguing for open 
borders, he is doing so on the basis of the argument that 
immigration should be brought under the same interna-
tional legal framework as emigration, creating a funda-
mental human right to freedom of international movement 
(just as currently everybody has the right to leave any 
state, everybody should have the right to enter any state). 
Th ere are, of course, intermediate positions between 
those we advocate, but the two “extreme” positions 
mapped out in this text describe the ethical territory on 
which any such intermediate position must be based. 

 For both of us, the argument is about rights, the state’s 
right to control membership versus the individual right of 
freedom of international movement. Th is focus on moral 
rights explains why neither of us furnishes detailed argu-
ments about economic facts and possible consequences. 
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Consequences obviously matter to the extent that the pos-
sible consequences of people enjoying one right are relevant 
to their enjoyment of other rights. Here the argument 
against freedom of international movement is that it could 
have consequences that are so severe for states that they 
should possess the unilateral right to control immigration. 
Th e argument is about whether states possess that right, 
not how they should, in fact, use it under the current global 
circumstances. However, because Cole believes that the 
ethics of the argument leads us toward freedom of interna-
tional movement, he has to address the issue of conse-
quences because some of the most common arguments 
against embracing this freedom is that it will have cata-
strophic consequences for liberal democratic states, because 
they will be “fl ooded” by migrants seeking to exploit their 
welfare systems, bringing with them nonliberal or illiberal 
political and social views. Th e defense of liberal values and 
institutions requires that states have control over their bor-
ders. Cole points out that this “catastrophe prediction” is 
hypothetical, and that no serious study of the consequences 
of migration has provided any evidence for it. Indeed, there is 
evidence that the opposite may be true. Th e idea that migrants 
always impose a cost on receiving states is simply not robust 
enough to be permitted to play a role in these debates. Th e 
challenge is that it has the status of “common sense” and so is 
extremely diffi  cult to shift out of public consciousness. It is 
the role of theory, however, to challenge “common sense,” and 
we can at least shift it out of the consciousness of those who 
engage in this debate at the theoretical level. 

 Still, however, details about current immigration prac-
tices and economic statistics are largely absent because this 
is a book about theory, and we should emphasize the central 
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importance of theoretical consideration of these questions, 
and the importance of a book such as this one, which 
engages with a practical question from a deeply theoretical 
perspective. Th eory is the use of the imagination to con-
struct possibilities, and we can only critically examine our 
beliefs if we are prepared to imagine other possibilities, if 
we are prepared to do theory. Th e use of the imagination is, 
as Hannah Arendt says, a weapon against thoughtlessness, 
which in her view consists in proceeding with our lives 
according to pregiven rules we’ve never considered—a kind 
of sleepwalking. Th is kind of thoughtlessness, a refusal to 
think about what we’re doing, can lead to catastrophic 
results. And so philosophy is a positive process, using our 
imagination to construct new ways of understanding the 
world and new ways of thinking and doing.     
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         1  

In Defense of the Right 

to Exclude   

   IN MY VIEW, legitimate political states are morally entitled 
to unilaterally design and enforce their own immigration 
policies, even if these policies exclude potential immigrants 
who desperately want to enter. My argument for this 
conclusion is straightforward and requires only three core 
premises: (1) legitimate states are entitled to political 
self-determination, (2) freedom of association is an inte-
gral component of self-determination, and (3) freedom of 
association entitles one to  not  associate with others. Based 
on this reasoning, I conclude that legitimate states may 
choose not to associate with foreigners, including potential 
immigrants, as they see fi t. 

 Th e fi rst of these three premises is clearly the most 
important and controversial, so let me begin by explaining 
why legitimate states are entitled to political self- 
determination. To see this, recall the controversy sur-
rounding the Nuremberg Trials. Among the many issues 
involved, critics objected that the Allied Powers had no 
business prosecuting and punishing Germans for crimes 
they had committed against their fellow citizens and sub-
jects. In particular, while far fewer would have objected to 
punishing Nazi political and military leaders for waging an 
aggressive war, many thought it was inappropriate that 
outsiders should take it upon themselves to prosecute 
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Germans for crimes against their compatriots. It is not that 
critics denied that these crimes were utterly horrifi c; rather, 
the worry was one of jurisdiction. No matter how badly one 
German mistreats another on German soil, this seems par-
adigmatically a matter for the German legal system; it is 
simply not the business of outsiders, and the Allied Powers 
were not morally entitled to make it their business merely 
because they had won the war. 

 Although I am not ultimately convinced by this particular 
objection to the Nuremberg Trials, I am sympathetic to its 
general motivation. In essence, this objection centers around 
Germany’s right to political self-determination. Th e prose-
cution of crimes by and against German subjects on German 
soil is thought to be a private matter for Germany as a whole 
to adjudicate, because sovereign states are assumed to be 
morally entitled to design and operate their own systems of 
criminal law. Outsiders may understandably have clear and 
passionately held views about whether and how much var-
ious German individuals should be punished, but these out-
siders have no right to take it upon themselves to ensure 
that these Germans be so punished. Th us, when the Allied 
powers punished Nazi leaders not merely for waging an 
unjust war but also for committing “crimes against 
humanity” against German citizens and subjects, the Allies 
thereby violated Germany’s right to exclusive jurisdiction 
over its system of criminal justice, a right to which it was 
entitled as a sovereign state. 

 But why think that countries are entitled to unilateral 
control over their systems of criminal law? Th e traditional 
answer is straightforward: Sovereign states enjoy moral 
dominion over their internal matters of criminal justice as 
one component of a more general right to political self- 
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determination. A state is thought to be entitled to a sphere 
of group autonomy that includes all self-regarding matters. 
In other words, as long as a state’s conduct does not wrong-
fully impact any other country, it has full discretion to order 
its aff airs however it sees fi t. Indeed, this distinction bet-
ween self- and other-regarding conduct explains why a 
particular portion of the Nuremberg Trials was especially 
intensely contested. Specifi cally, it was relatively uncontro-
versial to punish Nazi leaders for waging an aggressive war, 
since this war was emphatically not  self- regarding. But pun-
ishing Germans for mistreating their fellow nationals was 
another matter altogether because—even though no one 
mistook this behavior as morally  permissible—this mis-
treatment of some Germans by others seemed to be a para-
digmatically internal matter. And if Germany occupied a 
privileged position of moral dominion over its self-re-
garding conduct, then it was enti rely up to Germany to decide 
whether and how much to  criminally punish those Germans 
who perpetrated these  atrocities on fellow Germans. In 
sum, the political self- determination to which all sovereign 
states are thought to be entitled explains why, while it may 
have been permissible to punish Germans for their belli-
cosity toward other countries, it was wrong to prosecute 
Nazi leaders for their mistreatment of fellow Germans. 

 I mentioned above that I am not convinced by this 
particular objection to the Nuremberg Trials. Th is is because 
I do not share the premise that all states have a right to 
political self-determination. To the contrary, I believe only 
that all  legitimate  states occupy a privileged position of 
moral dominion over their self-regarding aff airs; merely 
being a de facto state is not enough to qualify a country for 
the right to group autonomy. As I see it, only those regimes 
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with a moral claim to rule have a moral right to political 
self-determination. Th is distinction between de facto and 
legitimate states is relevant to the Nuremberg Trials 
because, even if Germany was a sovereign state during this 
period, it was clearly illegitimate. 

 Th is distinction between de facto and legitimate states 
raises the question of when and why a state is legitimate. To 
begin, notice that there is a moral presumption against 
political states because they are by nature coercive institu-
tions. Th is presumption can be defeated, however, because 
this coercion is necessary to perform the requisite political 
functions of protecting basic moral rights. In my view, then, 
a regime is legitimate only if it adequately protects the 
human rights of its constituents and respects the rights of 
all others.   1    Given both its genocidal campaign against 
German Jews, Roma, and homosexuals (among others), as 
well as its aggressive war against neighboring countries, 
Nazi Germany protected neither the human rights of its 
constituents nor respected the rights of outsiders.   2    As such, 
it was painfully far from legitimate and thus was not, in my 
opinion, entitled to be politically self-determining. As a 
consequence, I do not think that Nazi Germany enjoyed a 
moral right to order its own system of criminal law, and for 
this reason I am unmoved by the worry that the Allied 
Powers wrongly trampled over Germany’s sovereign rights 
when they prosecuted Nazi leaders for their horrifi c mis-
treatment of fellow Germans. As an illegitimate regime, 
Germany lacked the right to political self-determination 
that would otherwise have made it impermissible for for-
eigners to unilaterally assign themselves the task of crimi-
nally prosecuting and punishing Germans for crimes against 
their fellow nationals. 
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 Th e important point for our purposes, though, is not 
whether Nazi Germany was entitled to sovereign control 
over its criminal law, but whether it is plausible to claim that 
 legitimate  states enjoy this and the other rights associated 
with sovereignty. To appreciate the plausibility of this claim, 
consider a dramatically better candidate for legitimacy, con-
temporary Norway. Norway appears to protect the human 
rights of its constituents as well as anyone, and thus we 
would be hard pressed to deny that it satisfactorily performs 
the requisite political functions. If so, then presumably 
Norway is legitimate and is thereby morally entitled to 
political self-determination. And, as a consequence, Norway 
is entitled to sovereign control over its criminal legal system 
and thus would be righteously aggrieved if outsiders took it 
upon themselves to prosecute and punish Norwegian crim-
inals, even if these outsiders had reasonable worries about 
the suboptimal fashion in which Norway pursues law-
breakers. Imagine, for instance, that the Norwegian legal 
system is relatively lax about enforcing speed limits, and, 
predictably enough, many people speed, and Norway’s high-
ways are home to more than its share of fatal crashes. 
Suppose also that, after becoming aware of these avoidable 
deaths, Swedish citizens urge their government to assign 
itself responsibility for prosecuting and punishing all drivers 
in Norway who exceed the highway speed limit by at least, 
say, fi fteen miles an hour. Would it be permissible for Sweden 
to pursue such a venture? I suggest that Sweden may not 
impose this punitive system on Norway, even if doing so 
would dramatically reduce the number of deaths on 
Norwegian highways. In addition to all of the usual practical 
worries about its eff ectiveness and the possible repercus-
sions for Swedish/Norwegian relations, the most important 
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point is the obvious and principled one: Sweden’s unilater-
ally punishing Norwegians for speeding on Norwegian 
 highways would violate Norway’s sovereign rights. As a 
legitimate state, Norway enjoys a right to political self- 
determination, a right that includes dominion over its 
criminal legal system. And as long as Norway does a satis-
factory job protecting the human rights of its constituents 
and respecting the rights of all others, it enjoys a privileged 
position of moral dominion over its own, self-regarding 
aff airs. Most importantly, this dominion is not compro-
mised by the fact that it does a less than perfect job managing 
its internal matters. Th us, even if it were true that Norway 
should more zealously prosecute and punish those who 
speed, and even if Sweden could do a markedly better job 
than Norway currently does, Norway retains its sovereign 
rights over this matter. I therefore conclude that Sweden 
would violate Norway’s right to self-determination if it were 
to unilaterally assign itself responsibility for criminally pur-
suing speeding Norwegians, even if we assume that these 
speeders are both morally and legally guilty and that Sweden 
could—without any deleterious repercussions—more eff ec-
tively prosecute and punish these Norwegian speeders. 

 Th is discussion of Norwegian sovereignty strikes me as 
commonsensical (and it is certainly much less ambitious 
than the premise implicitly relied on by many critics of the 
Nuremberg Trials). What is more, it confi rms, and is explained 
by, the plausible principle that legitimate political states are 
entitled to political self-determination. Nonetheless, many 
will question my analysis because of suspicions regarding the 
analogy between individual persons and legitimate states. In 
light of the morally signifi cant diff erences between political 
states and individual persons, we should not be too quick to 
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assume that the former can have moral rights analogous to 
those enjoyed by the latter. As Charles Beitz puts it, given 
“that states, unlike persons, lack the unity of conscious-
ness and the rational will that constitute the identity of 
persons . . . [and are not] organic wholes, with the unity 
and integrity that attaches to persons qua persons . . . [i]t 
should come as no surprise that this lack of analogy leads 
to a lack of analogy on the matter of autonomy.”   3    Th us, 
even if we are convinced that individual persons enjoy a 
privileged position of moral dominion over their self- 
regarding behavior, it does not follow that political regimes 
enjoy analogous rights. 

 Although authors like Beitz are surely right to call our 
attention to the diffi  cult issues surrounding group self- 
determination, I do not believe that the admitted diff er-
ences between individual persons and groups threaten our 
conclusions about state autonomy. A full discussion of the 
moral right to political self-determination would lead us 
too far astray from our principal task of analyzing the 
morality of immigration, but I would like here to explain 
why, despite two crucial diff erences between personal and 
state autonomy, we need not retreat from our commitment 
to the intuitively attractive premise that legitimate states 
are entitled to be politically self-determining over their 
self-regarding aff airs. 

 Let us begin with the important question implicit in 
Beitz’s observation: Why care about group self-determination? 
Most specifi cally, assuming (as I think we should) that groups 
do not ultimately matter morally in the same way that 
individual persons do, why think that group autonomy mat-
ters in the same way that personal autonomy does? When we 
disrespect an individual’s autonomy, we wrong that person, 



20 | D E B A T I N G  T H E  E T H I C S  O F  I M M I G R A T I O N

but if groups do not have the same ultimate moral standing as 
individual persons, it is not clear that they can be wronged. 
But if groups cannot be wronged, then why should we think it 
is impermissible to disrespect a group’s autonomy? 

 One obvious answer to this question is that disrespect-
ing a group’s autonomy wrongs the individuals within the 
group, because a group’s autonomy is an extension of each 
group member’s personal autonomy. When an external 
body forcibly interferes with a chess club’s decision to raise 
its membership dues, for instance, this interference does 
not wrong the group itself; rather, it wrongs the group’s 
members, because it disrespects each member’s personal 
autonomy. Unfortunately, this quick response will not suf-
fi ce for  political  self-determination because, even if group 
autonomy can plausibly be considered an extension of each 
member’s personal autonomy in the case of voluntary 
groups like that a chess club, political states are not 
voluntary groups. Th e fact that political states (even legiti-
mate regimes) are nonconsensual coercive institutions is 
paramount here because, given that a country’s member-
ship does not depend on an autonomous choice, it is hard 
to see how a political state’s autonomy is an extension of 
the autonomy of its members. To recapitulate: Both because 
(1) the morally relevant diff erences between groups and 
individual persons make it implausible to suppose that 
group autonomy matters in just the same way that individual 
autonomy does, and because (2) the nonconsensual nature 
of political states makes it implausible to posit that political 
self-determination is a straightforward extension of the 
personal self-determination of each of the state’s citizens, 
there is no obvious way to theoretically ground my fi rst 
premise that legitimate political states are morally entitled 
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to be politically self-determining. Th is raises the question: 
Why not abandon all talk of political self-determination 
and focus exclusively on the autonomy of individual 
persons? 

 I appreciate the force of this question, but I am disin-
clined to jettison all talk of the irreducible rights of legiti-
mate political states because of the unpalatable implications 
this would entail. To see this, reconsider the case of contem-
porary Norway. In particular, what do we think of the per-
missibility of Sweden’s unilaterally deciding to enforce speed 
limits on Norwegian highways? More to the point (assuming 
that we think it would be wrong),  why  do we think it would 
be wrong? Would Sweden’s conduct be wrong solely because 
of morally relevant practical considerations, or is it objec-
tionable as a matter of principle? I am inclined to insist that 
Sweden’s action would be wrong in principle, and the crucial 
point is that one cannot reach this conclusion unless one 
affi  rms the principle of political self-determination. 

 To make this point more forcefully, let us increase the 
stakes a bit. Imagine that, because of practical diffi  culties, 
the only way that Sweden could eff ectively enforce these 
speed limits would be to forcibly annex Norway. If we sup-
pose that Sweden had the ability to unilaterally annex 
Norway without violating any individual human rights, 
would there be any principled reason it ought not to do so? 
Or, for a (slightly) more realistic example, imagine that the 
European Union desperately wanted Norway to join, but 
Norwegians continued to prefer independence. If the mem-
bers of the European Union had the wherewithal to unilat-
erally force Norway into the Union without jeopardizing 
peace or violating any individual human rights, would there 
be any principled reason against doing so? Unless we affi  rm 
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the principle of political self-determination for legitimate 
states, we cannot explain why it would necessarily be wrong 
for Sweden or the entire European Union to forcibly 
annex Norway. Because I fi nd these implications unpalat-
able, I am disinclined to abandon my commitment to state 
autonomy. 

 These thought experiments involving Norway are 
doubly instructive. In addition to illustrating the steep 
price of jettisoning the principle of political self- 
determination, they point toward its potential theoret-
ical justification. I say this because, when I consider the 
possibility of Sweden forcibly annexing Norway, for in-
stance, it not only strikes me as wrong, it strikes me as 
wrong  because it involves the Swedes wrongly disrespecting 
Norwegians . This suggests the promise of exploring 
whether the principle of political self-determination can 
be explained in terms of the moral importance of 
respecting the members of those political groups that 
are entitled to self-determination. This approach appears 
to be an attractive way to circumvent the problems we 
encountered above both because, (1) if the impermissi-
bility of interfering with political self-determination is 
cashed out in terms of wrongly disrespecting the mem-
bers of the group, then the relevant wrong would ulti-
mately be done to individual persons, not the groups 
themselves, and (2) this wrong done to the members of 
these groups would not depend on the descriptively inac-
curate assumption that legitimate political states have 
garnered the morally valid consent of all of their 
constituents. 

 My claim, then, is that interfering with a legitimate 
state’s political self-determination is impermissible fi rst 
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and foremost because it wrongly disrespects this state’s 
members. But why are they owed this respect? And how 
does interfering with their group’s self-determination dis-
respect them? In order to answer these questions, it is 
important to appreciate that, while violations of personal 
autonomy are a paradigmatic form of disrespect, there are 
other forms, because respect is not owed to people merely 
by virtue of their standing as autonomous individuals. In 
many cases people are owed respect because of their spe-
cial roles, standing, abilities, or achievements. Consider, 
for instance, the respect owed to a conscientious parent. If 
a mother were horribly abusive or neglectful of her child, 
then external parties would presumably have a right (if not 
a duty) to interfere. If a parent is satisfactorily fulfi lling 
her parental responsibilities, however, then she enjoys 
a privileged position over her young children, a dominion 
which entails that others are prohibited from interfering. 
Imagine, for instance, that a mother packs whole milk in 
her son’s lunch each day. Even if the child would be 
better-off  drinking skim milk, this child’s teacher has no 
right to replace this boy’s whole milk with a carton of skim 
milk. Th e fact that skim milk is better may well give the 
boy’s mother reason to send skim rather than whole milk 
(and there would be nothing wrong with the teacher’s sug-
gesting that the mother do so), but it does not justify the 
teacher’s interfering with the parent’s decision. Indeed, 
the consequences are largely beside the point because, 
given that the mother is satisfactorily performing her 
parental responsibilities, she is entitled to determine what 
type of milk her child drinks. And if the teacher replaces 
the whole milk with the skim milk, he wrongs the mother 
by disrespecting her parental dominion. Th at is, the teacher 
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wrongly fails to respect the parent’s authority over her 
child, authority to which she is entitled by virtue of her 
satisfactory performance of her parental responsibilities. 
And notice: a parent need not be anything like perfect in 
order to qualify for this right to parental dominion. Just as 
one need demonstrate only a satisfactory level of compe-
tence in order to gain a driver’s license, one need achieve 
only a threshold level of competence in order to maintain 
one’s authority over one’s children. 

 Th ere are two things worth noting about this example. 
Th e fi rst is that the teacher wrongs the parent without 
violating the parent’s autonomy over her self-regarding 
aff airs. Rather, he wrongs the mother by disrespecting her 
dominion over her child. What is more, the mother is not 
entitled to this parental dominion  qua  autonomous 
person; rather, she is deserving of this respect by virtue of 
her standing as a conscientious parent. And if a parent can 
be wronged without her autonomy being violated, then 
perhaps Norwegians can be wronged without their 
personal autonomy being violated. With this in mind, let 
us explore whether the key to political dominion is not 
also some type of special standing. 

 In moving from parental dominion to political sover-
eignty, the fi rst thing to notice is that parenting is not 
always done by a solitary individual. It could be that a 
mother and a father decide together that their son should 
take whole milk to school, and in this case the teacher 
would wrongly disrespect both parents if he daily confi s-
cated their son’s carton of whole milk. And if respect can 
be owed to groups of parents by virtue of their collective 
ability and willingness to adequately perform their parental 
responsibilities, then why can it not be equally owed to 
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groups of citizens by virtue of their collective ability and 
willingness to adequately perform their requisite political 
functions? Th at is to say, perhaps the reason Norway is 
morally entitled to political self-determination is because 
interfering with its group autonomy would wrongly fail to 
give the Norwegians the respect they are owed as a 
consequence of their collective achievement of maintain-
ing a political institution that adequately protects the 
human rights of all Norwegians. And it is important to 
bear in mind that outsiders are morally required to respect 
a group’s  self-determination even in those instances in 
which the outsider reasonably believes that she could per-
form some particular function better than the group on its 
own would. Just as the teacher may not interfere with the 
parents’ decision to have their child drink whole milk even 
when the teacher correctly believes that the child would be 
better off  drinking skim milk, for instance, the Swedish 
government may not unilaterally assign itself the task of 
prosecuting and punishing Norwegian drivers even when 
it reasonably believes that it could do a better job at this 
task than the Norwegian government currently does. Th e 
fact that the parents/Norwegians satisfactorily carry out 
their parental/political functions entitles them to their 
parental/political dominion, even in those instances in 
which they carry out their responsibilities less than per-
fectly. And fi nally, notice how this analysis confi rms my 
initial contention that Nazi Germany was  not  entitled to 
political jurisdiction over its system of criminal justice. Th e 
Allied Powers did not wrongly disrespect the Germans 
when they conducted the Nuremberg Trials because, given 
that the citizens of Nazi Germany did not adequately pro-
tect human rights, they did not collectively fulfi ll the 
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 requisite political function necessary to merit the respect 
in question. Thus, neither our imaginary Swedish 
government nor the Allied Powers showed respect for 
the foreign citizens on whom they unilaterally imposed 
criminal justice, but only the Swedes acted wrongly, 
because only they wrongly disrespected individuals who 
were entitled to this deference by virtue of their collective 
achievement. 

 Given this explanation of political self-determina-
tion, we can retain our conviction that legitimate states 
are entitled to a sphere of sovereignty without endorsing 
either the normatively implausible claim that groups 
have the same ultimate moral status as individual per-
sons or the descriptively inaccurate supposition that 
citizens have autonomously consented to join their 
states. Despite this, some will remain skeptical that 
states can occupy a privileged position of moral domin-
ion over internal matters because of a second point of 
disanalogy between individual persons and groups. In 
particular, while individuals are routinely said to have 
discretion over all and only their self-regarding affairs, a 
closer examination reveals that groups do not have a 
similar, morally neutral self-regarding realm. As Phillip 
Cole puts it,

  [E]ven if we accept that in the individual case there is no 
liberal morality concerning private matters, and liberal 
morality only governs interactions with others, when it 
comes to the state there is no “private” sphere in this sense. 
Th e central concern is how the state interacts with others—
its members; and therefore the relationship between state 
and members is the proper object of a public morality. And 
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so where the sovereign principle rests on an analogy with 
liberal arguments for individual freedom and autonomy—
and therefore individual rights of non-interference—then 
that analogy has to be rejected.   4      

 Putting Cole’s important point in terms of human rights, 
we should note that, whereas we need not worry about 
human rights being violated when an individual exercises 
discretion over her self-regarding aff airs, we can have no 
such confi dence about a state’s exercising control over its 
internal matters. To appreciate this point, think about 
Russia’s claim to have complete authority regarding its 
policies toward Chechen separatists. While many observers 
protest that Moscow’s policy involves wholesale violations 
of human rights, Russian leaders have consistently 
responded that Russia has dominion over this issue, 
because it is a wholly internal matter. Th e force of Cole’s 
point, however, is that both claims are correct: it is an 
internal matter  and  there are grave abuses of human 
rights. Th us, anyone concerned about human rights should 
not be comfortable extending sovereignty to states over 
all self-regarding matters merely on the grounds that we 
treat autonomous individuals as morally entitled to 
dominion over their self-regarding activity. 

 Th is second concern is a substantial one; there is an 
important disanalogy between an individual’s and a group’s 
self-regarding behavior, and political regimes must not be 
allowed to perpetrate human rights abuses under the cover 
of state sovereignty. To the contrary, we must never lose 
sight of the fact that states are composed of multiple indi-
viduals, some of whom may violate the rights of others, and 
a core legitimating function of any state is to help prevent 
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these potential violations. Liberals may well be correct to 
suppose that individuals are entitled to act in ways that set 
back their own interests, but a political regime has the 
moral responsibility to ensure that no one violates the 
human rights of its constituents. Notice, however, that one 
can concede the force of this important point without aban-
doning anything I have said in defense of political 
 self-determination. Th is is because my account of state sov-
ereignty necessarily respects human rights given that I 
insist both that (1) only legitimate states are entitled to 
political self-determination and that (2) political legitimacy 
must be cashed out in terms of satisfactory protection and 
respect for human rights. 

 To emphasize: recall that my account of political 
 self-determination entails that contemporary Norway is, 
while Nazi Germany was not, entitled to exclusive jurisdic-
tion over its own aff airs, and the explanation for this distinc-
tion is that Norway does, while Nazi Germany did not, 
protect the rights of its constituents. Th us, the reason that 
Sweden may not interfere with Norway’s criminal legal 
system is because Norway’s satisfactory protection of human 
rights entitles it to order this system as it sees fi t, even if this 
involves some ineffi  ciencies or other suboptimal elements. 
Sweden would certainly not be morally required to stand by, 
however, if the stakes of Norway’s lapses were considerably 
higher. In sum, it is only because and to the extent that allow-
ing Norway political self-determination is fully consistent 
with respect for human rights that Norway occupies the 
privileged position of moral dominion that it does. Moreover, 
the parental analogy used to motivate this account illustrates 
that there is nothing ad hoc or otherwise suspicious about 
conceiving of political  self-determination along these lines. 
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In the domestic realm, we take it for granted that parents are 
entitled to their authority over their children if but only if 
they adequately perform their parental responsibilities. And 
respecting parental authority in these circumstances obvi-
ously does not involve turning one’s back on the rights of the 
child, because acknowledging parental dominion within 
these parameters is by defi nition consistent with the child’s 
rights. Th us, despite clear and morally crucial diff erences 
between an individual having discretion of her self-regarding 
aff airs and a state exercising jurisdiction over its internal 
matters, we need not retreat from the principle of political 
self-determination in the form I have defended here. To con-
clude this discussion of the fi rst core premise of my argument, 
then, it seems both intuitively plausible and theoretically 
defensible to posit that political states enjoy a privileged 
position of moral dominion over their internal aff airs as long 
as one restricts these sovereign rights to legitimate regimes, 
where legitimacy is cashed out in terms of the adequate pro-
tection of, and respect for, human rights. 

 Having defended the political self-determination of 
legitimate states, I must now show that freedom of 
association is a crucial element of self-determination, 
and that its value stems in large measure from the right 
to not associate with others. Perhaps the best way to 
make this point is to consider what life would be like if 
one were denied freedom of association. Imagine a stark 
case in which one’s familial relations were determined at 
the discretion of one’s government. Suppose, for in-
stance, that a governmental agency were empowered to 
decide not only who would marry and who would remain 
single, but who would get married to whom, whether or 
not various couples would get divorced (and after what 
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duration of marriage), and which children would be 
assigned to be raised by whom. Th us, this agency might 
tell Jennifer that she is to remain unmarried and raise 
fi ve children who will be assigned to her; it may tell Jill 
and Jack that they are to be married for the duration of 
their lives but may not raise any children (any children 
borne by Jill would be reassigned to others of the govern-
ment’s choosing); and it might tell John and Joe that 
they are to be married for twelve years before divorcing 
and remaining single and childless for the remainder of 
their lives. 

 Now, these governmental prescriptions may lead to 
the best possible lives for Jennifer, Jill, Jack, John, Joe, 
and the fi ve children involved, but it is also possible (to 
put it mildly) that they may not. Indeed, these associative 
requirements could leave everyone disastrously unhappy. 
What if Jennifer does not want to raise children (or at 
least does not want to raise fi ve biologically unrelated 
children as a single parent) but instead would prefer to be 
married to John, with whom she shares a requited love? 
And, speaking of John, what if he is heterosexual and 
would prefer a union with Jennifer, whom he loves? And 
what if Jack is homosexual and would prefer to be married 
to Joe, who loves him in return? And perhaps Jill would 
like to remain single and without children for her entire 
life, so that she can dedicate all of her time and energy to 
refl ecting on the morality of immigration. Whatever one 
thinks of the prospects that a governmental agency could 
do a good job of designing appropriate familial associa-
tions for its constituents, one thing is clear: the lives of 
the citizens in this society would not be self-determined. 
Self-determination involves being the author of one’s own 
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life, and these individuals’ lives clearly have vital parts of 
their scripts written by the government rather than auto-
biographically, as it were. 

 I suspect that readers will be aghast at this imaginary 
society. If so, it is because they share the widespread con-
viction that each of us enjoys a privileged position of moral 
dominion over our self-regarding aff airs, a position which 
entitles us to freedom of association. And notice: familial 
freedom of association does not merely involve the right to 
get married. One is fully self-determining only if one may 
choose whether or not to marry a second party who would 
have one as a partner, whether or not to raise children with 
this partner, and whether to stay married to this partner. 
And crucially, one must not only be permitted to join with 
a willing partner, a potential partner must not be allowed 
to associate with you unless you too are willing. In other 
words, one must have the discretion to reject the proposal 
of any given suitor and even to remain single indefi nitely if 
one so chooses. As David Gauthier explains, “I may have the 
right to choose the woman of my choice who also chooses 
me, but not the woman of my choice who rejects me.”   5    Th us, 
it seems clear that part of what makes freedom of association 
so important is that it necessarily includes the discretion to 
 reject  a potential association. Stuart White captures this 
point nicely:

  Freedom of association is widely seen as one of those basic 
freedoms which is fundamental to a genuinely free society. 
With the freedom to associate, however, there comes the 
freedom to refuse association. When a group of people get 
together to form an association of some kind (e.g., a reli-
gious association, a trade union, a sports club), they will 
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frequently wish to exclude some people from joining their 
association. What makes it  their  association, serving their 
purposes, is that they can exercise this “right to exclude.”   6      

 White’s quote is helpful not only for its clarity about free-
dom of association’s necessarily involving a right to exclude, 
but also because it reminds us that freedom of association 
is valuable in a variety of contexts. Th at is, while the discre-
tion to choose one’s associates is perhaps most important 
in the familial realm, we rightly value associative control in 
various aspects of life. As White goes on to explain, “if the 
formation of a specifi c association is essential to the indi-
vidual’s ability to exercise properly his/her liberties of 
conscience and expression, or to his/her ability to form 
intimate attachments, then exclusion rules which are genu-
inely necessary to protect the association’s primary pur-
poses have an especially strong presumption of legitimacy.”   7    
White may well be correct that exercising  self-determination 
over groups that are either intimate or related to liberty of 
conscience and expression is especially valuable, but it is 
important to see that the presumption in favor of freedom 
of association should not be restricted to these contexts. As 
George Kateb insists,

  [T]he very basis that has permitted or required courts to 
protect choices in close or intimate relationships . . . should 
be the basis for protecting other kinds of association. It is 
not up to courts (or any governmental entity) to rank asso-
ciations for people, or to hold that close or intimate rela-
tionships are inherently more signifi cant than other 
relationships and therefore more deserving of protection. 
Even if it is true that for many people (perhaps most peo-
ple) close or intimate relationships are the most important 
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ones, it does not follow that other relationships can be reg-
ulated with any less judicial scrutiny and compunction. . . . 
Minor freedom is still freedom, and there is always a strong 
case against regulating any exercise of it that does not 
injure the vital claims of others.   8      

 Along these lines, consider, Kateb’s critical evaluation of 
Justice William Brennan’s reasoning in one of the U.S. 
Supreme Court’s landmark decisions regarding freedom of 
association,  Roberts v United States Jaycees . Th e Jaycees was 
a nonprofi t organization founded in 1920 to, among other 
things, foster the development of civic and economic aware-
ness and skills among young men, aged 18–35. All inter-
ested men were welcome, but women were allowed to join 
only as nonvoting, associate members. When two Minnesota 
chapters started admitting women as full members, the 
national organization tried to revoke their charters. Th ese 
local Minnesota chapters sued the Jaycees, and the case 
worked its way up to the U.S. Supreme Court, which ruled 
in favor of the Minnesota chapters, thereby legally forcing 
the Jaycees to accept women as full members. 

 In Kateb’s view, the Court reached this misguided 
conclusion only because the Justices failed properly to value 
freedom of association as a fundamental right. For instance, 
Kateb found Justice Brennan’s claim that forcing the 
Jaycees to include women was permissible because it did 
not interfere with the Jaycees’ freedom of expression 
doubly problematic. Not only does Kateb protest that 
expression is in this case “joined inextricably” to association, 
he insists that the latter should also be valued as a 
fundamental right.   9    In other words, not only is Brennan 
wrong to think that limiting the Jaycees’ freedom of 



34 | D E B A T I N G  T H E  E T H I C S  O F  I M M I G R A T I O N

association will not restrict their freedom of expression, 
the connection between association and expression is irrel-
evant, because the Justices should be just as respectful of 
freedom of association in its own right, as they are of the 
freedoms of conscience and expression. In sum, because 
Brennan and the concurring Justices fail to fully grasp both 
the instrumental and the intrinsic value of association, 
Kateb laments that “[f]undamental rights endure a hard 
fate in Roberts and its successor cases. Above all, the value 
of association is not appreciated and hence not constitu-
tionally respected. A right is made to give way to what is not 
a right, but rather a social gain (only).”   10    

 Without necessarily endorsing Kateb’s reasoning in 
every detail, I certainly agree that we should always begin 
with a weighty presumption in favor of freedom of 
association, whether or not the groups in question are 
intimate or linked directly to freedoms of conscience or 
expression. I say this because it seems clear that one 
cannot limit freedom of association without restricting 
self- determination. Th us, if one begins with a general pre-
sumption in favor of self-determination, as I do, then even 
in an association as relatively trivial as a chess or golf club, 
it strikes me that we should begin with a presumption in 
favor of freedom of association. 

 Although my global regard for self-determination com-
mits me to a general presumption in favor of freedom of 
association, I am emphatically not positing an absolute 
right of all groups to refuse associates. We need be absolut-
ists here no more than elsewhere, and a reasonable plu-
ralism may well lead us to deny that various groups enjoy 
the right to exclude in the fashion that they would like. 
With this in mind, consider the Augusta National Golf Club, 
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which has recently come under fi re for its longstanding 
exclusion of women. Augusta National is arguably the most 
exclusive and prestigious golf club in the United States. 
Neither their membership nor their rules of incorporating 
new members is public knowledge, but apparently no 
women are members. Despite the fact that this club is nei-
ther intimate nor necessarily connected to its members’ 
freedom of conscience or expression, I believe that we must 
begin with a presumption in favor Augusta National’s right 
to set its own admissions policy, even if it continues to 
exclude potential new members on sexist grounds. However, 
given that women continue to face a variety of considerable 
disadvantages in the United States, it is altogether under-
standable that so many would protest Augusta’s exclusion 
of women. Th ese activists plausibly suggest that women’s 
access to prestigious “old boy” clubs like Augusta National 
will better enable them to “network” and thus break through 
the glass ceilings that continue to impede eminently quali-
fi ed women from ascending to the highest ranks in public 
life. And in addition to the advantages that might accrue to 
those women fortunate enough to join Augusta, there is an 
important symbolic impact when traditionally all-male cen-
ters of power are integrated. 

 My own view is that this is a matter about which rea-
sonable people can disagree. For the sake of argument, 
however, let us assume that the gains to women would be 
substantial enough to justify forcing Augusta to include 
female members. In other words, suppose that the Augusta 
National’s presumptive right to freedom of association 
is outweighed by a suffi  ciently compelling interest in 
advancing the cause of oppressed women. Th e point I want 
to emphasize here is that, even if this were the case, it would 
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in no way undermine the core premises of my argument. It 
merely confi rms what I have already acknowledged: we 
should not be absolutists about freedom of association; the 
right to exclude is only presumptive and thus is vulnerable 
to being defeated in any given context. And notice, we do 
not posit a merely presumptive right in this case only 
because we regard golf clubs to be relatively trivial associa-
tions. On the contrary, even our associative rights in the 
familial realm are at least in theory vulnerable to being over-
ridden. (If my marrying Anna Kournikova would somehow 
cause an insanely jealous Vladimir Putin to launch a massive 
nuclear strike against the United States, for instance, then 
presumably Kournikova’s and my presumptive rights to 
marry would be outweighed by the consequences of a nuclear 
holocaust.) So, while the weights of the various presump-
tive rights may vary, it seems to me that any individual or 
group entitled to self-determination enjoys a presumptive 
right to freedom of association. Just as an individual has a 
right to determine whom, if anyone, she would like to 
marry, even relatively inconsequential social groups like 
golf clubs have at least a presumptive right to choose whom, 
if anyone, to admit as new members, even if they ultimately 
prefer to select their members in what many understand-
ably regard as an abhorrently sexist manner. 

 We are fi nally in a position to draw the relevant 
conclusion from my defense of the three core premises of 
my argument: Legitimate political states are entitled to a 
sphere of political self-determination, one important com-
ponent of which is the right to freedom of association. And 
since freedom of association entitles one to refuse to 
associate with others, legitimate political states may per-
missibly refuse to associate with any and all potential 
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immigrants who would like to enter their political commu-
nities. In other words, just as an individual may permis-
sibly choose whom (if anyone) to marry, and a golf club 
may choose whom (if anyone) to admit as new members, a 
group of fellow citizens is entitled to determine whom (if 
anyone) to admit into their country. 

 Th e force of this argument stems from the fact that it 
seems hard to deny that the logic and morality of freedom 
of association applies in the political realm just as it does 
with all of our other relations. Nonetheless, two potential 
objections present themselves. First, it may strike some 
as misleading to compare having discretion over one’s 
partner in marriage to the selection of potential immi-
grants, because having control over one’s associates is 
plainly paramount in marital relations but seems of little 
consequence within the large and impersonal political 
context. Second, even if we concede that a legitimate 
state’s right to freedom of association applies in its rela-
tions to other countries or international institutions, this 
seems quite diff erent from alleging that large political 
regimes enjoy freedom of association with respect to 
individual foreigners. Both of these objections are impor-
tant, so let us consider each in turn. 

 In response to the fi rst worry, it admittedly seems 
clear that freedom of association is profoundly more 
important in intimate relations. Notice, for instance, that 
while I expected readers to be aghast at my hypothetical 
society in which a governmental agency determines 
whether, to whom, and for how long one would be mar-
ried (and whether, for how long, and which particular 
children one would raise), readers would no doubt be  less  
taken aback at the thought of a political society in which 
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citizens had no  control over immigration. Acknowledging 
this is unproblematic, however, since it amounts to con-
ceding only that rights to freedom of association are more 
valuable in intimate contexts, not that they do not exist 
elsewhere. At most, then, this objection highlights only 
that it may require more to defeat the presumptive right 
in intimate contexts. 

 Second, notice that there are many nonintimate associ-
ations where we rightly value freedom of association very 
highly. Religious associations in which people attend to mat-
ters of conscience and political groups through which mem-
bers express themselves can often be large and impersonal, 
and yet the Supreme Court has for understandable reasons 
been extremely reluctant to restrict their associative rights. 
(And theorists like Kateb still criticize the Court for system-
atically failing to appreciate that freedom of association is in 
all contexts a fundamental right.) 

 Th ird and fi nally, it is worth spelling out why, despite 
the admitted lack of intimacy, freedom of association 
remains so important for political states. To see this, it may 
be helpful to begin by noting why even members of relatively 
insignifi cant associations like golf clubs are so concerned 
about their control over potential members. Th ese mem-
bers typically care about their club’s membership rules for 
at least two sets of reasons. First and most obviously, the 
size of the club can dramatically aff ect the experience of 
being a member. In the case of a private golf club, for in-
stance, some may want a larger number of members, so 
that each individual will be required to pay less in dues, 
while others might well be against including new members 
for fear that the increased number of golfers will result in 
decreased access to, and more wear and tear on, the golf 
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course. In short, whereas some will be chiefl y concerned to 
cut costs, others will be happy to pay higher fees for a more 
exclusive golfi ng experience. Second and perhaps less obvi-
ously, members will care about the rules of membership 
because all new members will subsequently have a say in 
how the club is organized. In other words, caring about the 
fi rst set of issues concerning the experience of being a club 
member gives one reason to care about the rules for admit-
ting new members, because, once admitted, new members 
will typically have a say in determining the future course of 
the club. 

 And if the reasons to concern oneself with the member-
ship rules of one’s golf club are straightforward, there is 
nothing curious about people caring so much about the 
rules governing who may enter their political communities, 
even though a citizen will typically never meet, let alone 
have anything approaching intimate relations with, the 
vast majority of her compatriots. Indeed, there are a number 
of obvious reasons why citizens would care deeply about 
how many and which type of immigrants can enter their 
country. Even if we put to one side all concerns about the 
state’s culture, economy, and political functioning, for in-
stance, people’s lives are obviously aff ected by substantial 
changes in population density, so it seems only natural that 
citizens who like higher population density would welcome 
huge numbers of immigrants, while those with contrary 
tastes would prefer a more exclusive policy. And in the real 
world, of course, a substantial infl ux of foreigners will 
almost invariably also aff ect the host state’s cultural 
make-up, the way its economy functions, and/or how its 
political system operates. And let me be clear: I am not 
assuming that all of these changes will necessarily be for 
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the worse. More minimally, I am emphasizing only that 
 citizens will often care deeply about their country’s culture, 
economy, and political arrangements, and thus, depending 
on their particular preferences, may well seek more or fewer 
immigrants, or perhaps more or fewer immigrants of a 
given linguistic, cultural, economic, and/or political profi le. 
In the case of Mexican immigrants into the United States, 
for instance, it is not the least bit surprising that some favor 
a more open policy, while others lobby for the government 
to heighten its eff orts to stem what they regard as a “fl ood” 
of unwelcome newcomers. Without taking a stand on this 
particular controversy, I wish here to stress only the obvious 
point that, even with large anonymous groups like contem-
porary bureaucratic states, the numbers and types of con-
stituents have an obvious and direct eff ect on what it is like 
to be a member of these groups. Th us, unless one questions 
why anyone would care about their experience as citizens, 
there is no reason to doubt that we should be so concerned 
about our country’s immigration policy. What is more, as in 
the case of golf clubs, the crucial point is that—whether 
one interacts personally with them or not—one’s fellow cit-
izens all play roles in charting the course that one’s country 
takes. And since a country’s immigration policy determines 
who has the opportunity to join the current citizens in 
shaping the country’s future, this policy will matter enor-
mously to any citizen who cares what course her political 
community will take. 

 Th is connection between a group’s membership and its 
future direction underscores why freedom of association 
is such an integral component of self-determination. No 
collective can be fully self-determining without enjoy-
ing freedom of association because, when the members 
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of a group can change, an essential part of group self- 
determination is exercising control over what the “self” is. 
To appreciate this point, consider again the controversy 
over Mexican immigration into the United States. It is not 
merely that large numbers of these immigrants would 
almost certainly change the culture of those areas where 
they tend to relocate en masse, it is also that (if legally 
admitted and given the standard voting rights of citizenship) 
these new members will help determine future laws in the 
United States, including its immigration policy toward 
other potential immigrants from Mexico (and elsewhere). 
Th us, if I am right that legitimate political states are enti-
tled to political self-determination, there appears to be 
every reason to conclude that this privileged position of 
sovereignty includes a weighty presumptive right to free-
dom of association, a right which entitles these states to 
include or exclude foreigners as they see fi t. 

 I would now like to consider the second, more specifi c 
objection. Th is is the worry that, while legitimate states are 
indeed entitled to freedom of association, this right applies 
only against other corporate entities, such as foreign coun-
tries or international institutions; it does not hold against 
individual persons who would like to enter a given political 
community. An objector of this stripe shies away from a 
blanket denial of political freedom of association in recog-
nition of the unpalatable implications such a position would 
allow. Th ink again of contemporary Norway, for instance. If 
one denied Norway’s right to freedom of association, then 
there seems to be no principled way to explain why Sweden 
or the European Union would act impermissibly if either 
were to forcibly annex it. Presumably neither Sweden nor 
the EU may unilaterally merge with Norway; rather, Norway 
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has the right to either accept or refuse these unions. But 
affi  rming Norway’s right to reject these mergers is just to 
say that Norway enjoys a right to freedom of association 
that holds against foreign countries like Sweden and inter-
national organizations like the EU. It does not necessarily 
follow, this objection continues, that Norway therefore has 
the right to deny admittance to any given Swede or citizen 
of an EU country who would like to enter Norway. Indeed, 
in terms of self-determination, the contrast between merg-
ing with Sweden and admitting an individual Swede is 
striking, in that only the former would appear to seriously 
impact Norway’s control over its internal aff airs. Th us, 
insofar as freedom of association is defended as an impor-
tant component of self-determination, perhaps sovereign 
states enjoy freedom of association only with respect to 
macro institutions and not in their micro dealings with 
individual persons. 

 It admittedly seems wildly unrealistic to suppose than 
an individual immigrant would have anything like the 
impact on Norway’s political self-determination that a 
forced merger with Sweden or the EU would. Nonetheless, 
I am unmoved by this objection for at least two basic rea-
sons. Not only do we routinely (and rightly, I think) ascribe 
rights of freedom of association against individuals to large, 
nonpolitical institutions, it seems to me that political states 
would lose a crucial portion of their self-determination if 
they were unable to refuse to associate with individuals. 
Consider these points in turn. 

 Let us begin by considering two garden-variety large 
institutions like Microsoft Corporation and Harvard 
University. Presumably each of these institutions enjoys 
freedom of association, and thus Microsoft could choose to 
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either accept or reject an off er to merge with Cisco Systems, 
and Harvard would have the discretion as to whether or not 
to accept an off er to form a cooperative alliance with, say, 
Stanford University. And notice: we do not restrict their 
freedom of association exclusively to their dealings with 
other corporate entities; Microsoft’s and Harvard’s rights 
to self-determination also give them discretion over their 
relations with individuals. Th us, no matter how qualifi ed 
I may be, I may not simply assign myself a paying job at 
Microsoft, nor may I unilaterally decide to enroll in Harvard 
as a student or assume a position on their faculty. And if 
large bureaucratic organizations like Microsoft and Harvard 
are perfectly within their rights to refuse to associate with 
various individuals, why should we think that freedom of 
association would operate any diff erently for political 
states? At the very least, it seems as though anyone who 
wanted to press this second objection would owe us an 
explanation as to why the logic of freedom of association 
does not apply to political states as it plainly does in other 
contexts. 

 Th e best way to make this case would presumably be to 
point out that (as the Norway case was designed to show), 
because political states are so enormous, an individual’s 
immigration will have no discernible impact on any given 
country’s capacity for self-determination. I acknowledge 
that one person’s immigration is typically insignifi cant, 
but this fact strikes me as insuffi  cient to vindicate the 
objection. Notice, for instance, that one unilaterally 
appointed student at Harvard or a single employee at 
Microsoft would not make much of a diff erence at either 
institution, but we would never conclude from this that 
Harvard and Microsoft are not entitled to admit and hire 
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applicants as they please. What is more, as the example of 
Mexican immigrants into the United States illustrates, 
even if a solitary immigrant would be unlikely to have 
much of an impact on any given state, a suffi  cient number 
of immigrants certainly could make an enormous diff erence. 
And unless a state is able to exercise authority over the 
individuals who might immigrate, it is in no position to 
control its future self-determination. 

 Th us, it seems clear that the very same principle of 
political self-determination that entitles Norway to either 
join or reject an association with other countries like those 
in the EU also entitles Norway to set its own immigration 
policy for potential individual immigrants. Indeed, to see 
why immigration policy is such a vital component of 
political self-determination, imagine an alternative his-
tory to Lithuania’s association with the Soviet Union. In a 
brazen act of disrespect for Lithuania’s right to freedom of 
association, the Soviet Union forcibly annexed Lithuania 
and then subsequently fl ooded it with migrants. Presumably 
this forcible annexation was impermissible because, as 
even this objector acknowledges, Lithuania’s right to 
self-determination entitled it to reject unwanted relations 
with other countries like the Soviet Union. Because this 
objector presumes that a country’s freedom of association 
does not apply to immigrating individuals, however, the 
Soviet Union could have proceeded in an alternative course 
that would have been entirely permissible: it could have 
fi rst fl ooded Lithuania with immigrants and then asked if 
it would like to merge with the Soviet Union. Given 
suffi  cient numbers of immigrants, these relocated Soviets 
could have outvoted the native Lithuanians, and thus the 
recently expanded Lithuanian population as a whole would 
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have agreed to join the Soviet Union. According to the logic 
of this objection, such an alternate history would have been 
fully justifi ed because neither the initial migration nor the 
subsequent, “mutual” merger would have been impermis-
sible. But this seems crazy. Th us, imagining this alternative 
history is doubly instructive. Not only does it provide a 
striking illustration of why control over immigration is such 
an important component of political  self-determination, it 
reveals that denying a state’s right to freedom of associa-
tion over individual immigrants is wrong in just the same 
way and for the same reasons that forcibly annexing it 
would be. 

 To summarize our discussion of these two potential 
objections: Even though (1) the association among compa-
triots may be far less important than the intimate relations 
among family members, and (2) a single immigrant is likely 
to have no discernible infl uence on a political community’s 
capacity to be self-determining, legitimate political states 
have weighty presumptive rights to freedom of association 
that entitle them to either accept or reject individual appli-
cants for immigration as they see fi t. In short, the principle 
of political self-determination explains why countries have 
a right to design and enforce their own immigration pol-
icies. Whether any given (legitimate) state wants to have 
entirely open borders, exclude all outsiders, or enact some 
intermediate policy, it has a presumptive right to do so. 

 As mentioned earlier, though, this right is merely pre-
sumptive and thus remains liable to being overridden in 
any given set of circumstances. Below I will consider a 
variety of arguments which purport to show that counter-
vailing considerations clearly defeat a state’s presumptive 
right to control its own borders. Before moving to those 
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arguments, though, it is worth pausing to notice two things 
about my position: (1) I am arguing on behalf of a  deonto-
logical  right to limit immigration rather than a  consequen-
tial  recommendation as to how any given state should act, 
and (2) insofar as my position focuses on the rights of all 
legitimate states, it does not depend on any controversial 
claims about the importance of preserving a country’s 
economic, political, or cultural status quo. It is important 
to see how these two points distinguish my account from 
many other prominent views in the literature. 

 To begin, notice that there is a big diff erence between 
defending a person’s right to X and recommending that a 
person actually do X. Many of those who would defend 
Augusta National’s right to exclude women presumably also 
wish that Augusta would admit women, for instance. Th is 
combination of positions may at fi rst seem contradictory, 
but it is not. What Augusta National ought to do and who is 
entitled to decide what Augusta National does are two sepa-
rate issues. Th us, it is important to bear in mind that, in 
defending a legitimate state’s right to exclude potential 
immigrants, I am off ering no opinion on the separate 
question as to how countries might best exercise this right. 

 Th ere are several reasons I am not comfortable making 
any recommendations as to how jealously states should 
guard their borders. First and most obviously, determining 
what immigration policy would be best for a country’s citi-
zens and/or humanity as a whole requires a command of 
massive amounts of detailed empirical information that 
I simply lack. Just as importantly, though, it seems to me 
that there is unlikely be any “one size fi ts all” prescription 
that would be appropriate for every country in the world. 
On the contrary, there is no reason why a certain number 
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and type of immigrants could not be benefi cial in one 
country and yet quite harmful in another; it all depends on 
the particular social, cultural, economic, and political cir-
cumstances of the host country. Consider, for instance, the 
economic impact of immigration. While some writers warn 
that opening a country’s markets to outsiders will have 
potentially disastrous eff ects, others counter that the 
impact of open borders will (in the long run, at least) inva-
riably be benefi cial, since removing any artifi cial boundary 
will allow the market to operate more effi  ciently. I would 
guess, however, that the truth lies somewhere between 
these two polar positions. Even if we restrict our focus exclu-
sively to the economic impact on those who were initially in 
the host state (as these debates often implicitly presume we 
should), how helpful any given infl ux of newcomers would 
be seems to me to depend on a number of factors, such as 
this country’s antecedent level of unemployment and the 
types of skills and work ethic these immigrants have. In 
addition to determining what the overall aff ect of the immi-
grants would be, it is important to consider how the various 
costs and benefi ts are distributed. As Stephen Macedo has 
emphasized, for instance, in many cases the infl ux of 
relatively unskilled workers may disproportionately help 
relatively wealthy business owners (who benefi t from the 
increased supply of labor) and hurt working-class people 
(who now face greater competition for jobs whose wages 
have been decreased).   11    Th us, if one follows Rawls in 
thinking that we should be especially concerned about our 
worst-off  compatriots, then this might provide a reason of 
justice to limit immigration  even in circumstances in which 
the overall net economic impact of more porous borders would 
be positive . 
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 In light of these observations, I am reluctant to recom-
mend a specifi c immigration policy as the ideal solution for 
any given (let alone every) state to follow. If forced to show 
my hand, however, I must confess that I would generally 
favor more open borders than the status quo. I appreciate 
that countries have a variety of good reasons to refrain from 
completely opening their borders, but I suspect that many of 
the world’s current policies are more the result of unprinci-
pled politicians’ exploiting the xenophobia of their constitu-
ents for short-term political gain than of well- reasoned 
assessments of what will be to the long-term advantage.   12    In 
saying this, however, I am in no way retreating from my con-
tention that legitimate regimes may set their own immigra-
tion policy. In my view, there are deontological reasons to 
respect a legitimate state’s rights of political self-determina-
tion, and so those countries that qualify have a deontologi-
cally based moral right to freedom of association. Th us, 
whether they exercise this right rationally or not, it is their 
call to make. Just as my friends and family may not forcibly 
interfere with my imprudent decisions to get married or 
divorced, for  instance, external parties must respect a legiti-
mate state’s dominion over its borders, even if the resulting 
policy seems plainly irrational. 

 Th e second point worth highlighting about my approach 
is the way in which it is importantly distinct from those 
accounts that currently dominate the literature. Th e most 
popular way to defend a state’s right to control immigration 
is to claim that states must do so to preserve their economy, 
security, political capacity, and/or cultural distinctiveness. 
(In many cases, these elements are combined, as when one 
argues that a country’s economic productivity depends on 
the constituents having a distinctive, culturally ingrained 
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work ethic, or that the proper functioning of the political 
system depends on its citizens having a suffi  cient level of 
cultural homogeneity.) Th e most frequently invoked 
strategy among those who defend closed borders, for in-
stance, is the so-called liberal nationalist approach, which 
argues that states are justifi ed in restricting immigration 
because doing so is necessary to preserve their distinctive 
cultural identities. Among the liberal nationalists, David 
Miller is arguably the most sophisticated and prominent.   13    
In his view, it is not merely that people (understandably) 
care a great deal about the stability of the cultural context 
in which they live, it is also that liberal democratic 
regimes typically function best when there is suffi  cient 
trust and fellow-feeling among their compatriots. Th is trust 
and mutual identifi cation is essential because, without it, 
citizens would be unwilling to make the sacrifi ces necessary 
to sustain a robust and equitable democratic welfare state. 
And fi nally, Miller contends that this trust and fellow- 
feeling cannot be counted on in all circumstances; it gener-
ally emerges and endures only when there is suffi  cient 
cultural homogeneity. 

 Critics have responded to Miller’s liberal nationalist 
account with a variety of empirical and normative ques-
tions: Do liberal democracies really depend on suffi  cient 
trust and fellow-feeling among their compatriots, and, if 
so, is a common culture genuinely necessary to secure this 
trust and mutual concern? Just how homogeneous must 
such a culture be? Liberal democracies like the United 
States, Canada, and Great Britain appear to function rea-
sonably well despite a great deal of cultural diversity, for 
instance. In light of this, why worry that outsiders pose a 
substantial threat? Is it plausible to think that immigrants 
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will not assimilate to the requisite degree once they have 
settled in their new state? Notice also that, even if this 
account can in some cases justify denying admission to cul-
turally distinct foreigners, it would appear to provide no 
grounds for excluding outsiders who share the requisite 
cultural attributes. And even if the answers to these 
empirical questions ultimately vindicate the liberal nation-
alist account, tricky moral questions remain. For instance, 
do the inhabitants of well-oiled liberal democracies have 
not only an interest, but a  moral right  to the exclusive pro-
tection aff orded by their enviable political regimes? 

 Analogous questions have been raised in response to 
writers who stress the impact a specifi c culture can have on 
a country’s economic system. Is it true that the economy 
depends on the workers having a certain cultural 
characteristic? Do foreigners really lack this cultural attri-
bute? (Again, if only some foreigners lack this cultural 
trait, then this rationale apparently provides no justifi ca-
tion for turning away those immigrants with the desired 
cultural make-up.) Is it reasonable to speculate that new-
comers will remain resistant to this putatively necessary 
cultural characteristic once they enter the country in 
question, especially when many of these immigrants will 
have been drawn to their new states specifi cally by the 
opportunities to work in its labor force? And, once again, 
moral questions present themselves. For instance, are we 
convinced that those citizens lucky enough to be born in a 
country with a given economic structure have an exclusive 
right to the fruits of this booming economy? 

 Notice that these sorts of questions are relevant even 
for those who defend closing borders in order to protect 
national security. After the terrorist attacks of 9/11, the 
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ordinary citizens in liberal democracies have generally 
become much more sympathetic to the idea of restricting 
immigration in order to protect ourselves from foreign ter-
rorists. Without denying the importance of national secu-
rity, Chandran Kukathas has questioned this strategy on 
the grounds that it is far from clear how helpful restricting 
immigration will actually be.   14    Kukathas raises two worries. 
First, tighter immigration policy may well dramatically 
reduce  legal  immigration, but it is not clear that it will do 
anything to curb people from illegally entering the country. 
Th is point is relevant to national security, of course, because 
it seems unlikely that a potential terrorist who is willing to 
bomb a country’s civilians would at the same time be so 
deferential to that state’s laws that she would abort her ter-
rorist mission rather than illegally enter the country. 
Second, even if we concern ourselves exclusively with legal 
entrants, merely restricting immigration will not suffi  ce, 
because masses of people routinely visit as tourists, stu-
dents, and businesspeople. And because a terrorist could 
just as easily enter under one of these auspices, we cannot 
seriously suggest restricting immigration in order to exclude 
potential terrorists unless we are willing to similarly limit 
those who visit for shorter periods.   15    

 At this point, readers will likely have noticed an emerg-
ing pattern. In response to anyone who argues that we may 
justifi ably limit immigration in order to preserve X, critics 
will invariably ask both (1) Is limiting immigration really 
necessary and/or suffi  cient to secure X? and (2) Even if 
limiting immigration is necessary and suffi  cient, do those 
who seek to restrict immigration actually have a moral 
right to X? Fortunately, there is no need for us to answer 
these questions. For our purposes here, we need only to 
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emphasize the distinctness of my approach and, accord-
ingly, why I need not grapple with these questions. First 
and most importantly, notice that my account focuses on a 
country’s legitimacy, rather than whether its constituents 
share a common and distinctive culture. In my view, it does 
not matter how culturally diverse or homogenous a coun-
try’s citizens are; if they are collectively able and willing to 
perform the requisite political function of adequately pro-
tecting and respecting human rights, then they are enti-
tled to political self-determination. I do not deny that 
citizens will often be concerned about the number and 
type of immigrants precisely because they care about the 
cultural make-up of their country, but (on my view, at 
least) this demonstrates only why they may  value  their 
right to freedom of association; it is not what qualifi es 
them for this right. What is more, my account does not 
include any presumption as to what stance citizens will or 
should take regarding cultural homogeneity. Consider 
Norway, for instance. While it is in many respects relatively 
culturally homogenous, Oslo contains a relatively large 
and vibrant Pakistani community. My account takes no 
stand on whether this type of diversity is to be celebrated 
or lamented. I suspect that many Norwegians consider the 
presence of the Pakistani community to be one of the most 
appealing features of life in Oslo, while others regret this 
island of cultural diff erence and the complex social and 
political issues it creates. My approach to the morality of 
immigration favors neither party in this debate. Instead, it 
merely says that, insofar as Norway is a legitimate state, 
the Norwegians as a whole are entitled to determine 
whether they would prefer to adopt policies that encourage 
more individuals from various other foreign destinations 
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to resettle in Norway, or whether they would prefer to 
close their borders to culturally distinct outsiders. 

 Th us, if it turns out that greater cultural diversity in 
Norway would have no deleterious eff ect on its capacity to 
protect its security, economic productivity, or political func-
tioning, these facts would in no way damage my defense of 
a state’s right to control immigration into its territory, since 
my account does not depend on descriptive claims about 
what valuable things are made possible only within cultur-
ally homogeneous environments. And notice that this fea-
ture of my account does not stem merely from an ad hoc 
attempt to circumvent the standard concerns voiced against 
the liberal nationalist approach; on the contrary, it springs 
from the commonsensical notion that a regime’s rights to 
 political  self-determination should depend on its ability and 
willingness to perform the requisite  political  functions, 
rather than its cultural attributes. Furthermore, refl ection 
on freedom of association in other contexts confi rms this 
orientation. Recall, for instance, the controversy that sur-
rounded the Jaycees and Augusta National’s rights to free-
dom of association. Whatever one thinks about the 
justifi ability of forcing either of these groups to include 
women as full members, it seems implausible to suppose 
that their presumptive rights to reject potential applicants 
depended on these clubs’ being all male. If anything, per-
haps the opposite is true; one might think that these two 
groups would have had even stronger presumptive rights to 
exclusive control over membership if their admissions policies 
had not discriminated against women. Th us, there is nothing 
suspicious about a theory of political self-determination that 
does not feature cultural characteristics as its centerpiece, and 
so—whatever other problems my account may face—it 
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need not fi ght many of the descriptive and normative bat-
tles that the liberal nationalist must win. 

 To recapitulate the highlights of what has been a 
relatively long discussion: Invoking individual human rights 
will not enable one to explain why it is in principle wrong for 
an external body such as Sweden or the EU to forcibly annex a 
legitimate state like Norway; an adequate explanation requires 
affi  rming that corporate political entities such as Norway are 
entitled to freedom of association. But if legitimate political 
regimes enjoy a sphere of self-determination that allows them 
to refuse relations with foreign countries and international 
organizations, it seems only natural to conclude that they are 
similarly entitled to reject associating with individual for-
eigners. Th us, any regime that satisfactorily protects and 
respects human rights is entitled to unilaterally design and 
enforce its own immigration policy. In sum, just as an 
individual has the right to determine whom (if anyone) he 
or she would like to marry, a group of fellow-citizens has a 
right to determine whom (if anyone) it would like to invite 
into its political community. And just as an individual’s 
freedom of association entitles him or her to remain single, 
a corporate political entity’s freedom of association entitles 
it to exclude all foreigners. 

 As striking as this conclusion may sound, it is not ulti-
mately all that controversial once one recalls that the right 
in question is not absolute, but merely presumptive. Even 
those who believe that groups like the Jaycees and Augusta 
National should be forced to include women as full mem-
bers typically concede that these groups have a  presumptive  
right to exclude women, for instance; these activists simply 
believe that the presumptive rights of these two groups are 
outweighed by more pressing egalitarian considerations. 
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Similarly, many who insist that morality requires (more) 
open borders might happily concede all of the conclusions 
for which I have argued to this point, because they are con-
fi dent that whatever presumptive rights legitimate states 
have to exclude foreigners are often (if not always) overrid-
den by more weighty moral concerns. Although I know of 
no way to rule out this possibility a priori, I am highly skep-
tical that a suffi  cient competing case can be made. With 
this in mind, let us now consider the four most prominent 
and sophisticated arguments in favor of open borders which 
have been proposed, in turn, by egalitarians, libertarians, 
democrats, and utilitarians.   

     Notes   

     1.  Two clarifi cations are in order here. First, in addition to ade-
quately protecting/respecting human rights, states cannot be 
legitimate unless they respect the self-determination of quali-
fying groups. (Th is explains why a state that annexes or colo-
nizes another country would not be legitimate even if it violated 
no individual moral rights, for instance.) Second, although 
I often use terms like “constituents,” “citizens,” “subjects,” and 
“nationals” interchangeably in what follows, here I deliberately 
specify that legitimate states must protect the rights of their 
“constituents” (as opposed to their “citizens”) in part because 
states cannot be legitimate unless they protect the rights of 
everyone (including foreigners) residing on their territory, but 
also because I do not assume that states must necessarily pro-
tect the rights of their citizens who are living abroad.  

   2.  I understand human rights to be individual moral rights to 
the protections generally needed against the standard and 
direct threats to leading a minimally decent human life in 
modern society.  

   3.   Charles R. Beitz,  Political Th eory and International Relations  
(Princeton: Princeton University Press, 1999), p. 81  .  
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    15.  Indeed, many consider it much more likely that terrorists 
would be short-term visitors than immigrants. Recall, for 
instance, that intelligence experts traditionally discounted 
the threat of terrorist sleeper cells in countries like the 
United States because it was always presumed that for-
eigners would not long sustain their hatred of America and 
its values if they were able to live in the United States and 
experience fi rsthand the benefi ts of liberal democracy.         
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         2  

The Egalitarian Case 

for Open Borders   

   ANYONE EVEN VAGUELY familiar with the stark global 
inequalities of wealth should be aghast that such a high 
proportion of the world’s population lives in eviscerating 
poverty while masses of others enjoy unprecedented levels 
of material consumption. How can such a cruel inequality 
persist? Part of the answer is that the stunningly affl  uent 
tend not to live side-by-side with those in absolute poverty; 
in today’s world, the rich and poor are generally politically 
sorted in distinct countries. While there is a great deal of 
relative inequality within Norway or Chad, for instance, 
there is virtually no absolute poverty in Norway and pre-
cious few wealthy people in Chad, and the median person in 
the lowest quintile in Norway is dramatically better off  than 
the median person in the highest quintile in Chad. Of 
course, the average Norwegian is not entirely unaware that 
so many Chadians are desperately poor, but she is not per-
sonally confronted with this poverty as she would be if it 
were being experienced by friends and neighbors. Th e typ-
ical Chadian also lacks a detailed knowledge of life in 
Norway, but she knows enough about it to be willing to risk 
everything for the chance to resettle there. Th us, to deter 
this massive migration, countries like Norway jealously 
patrol their borders with guns. 
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 Against this backdrop, it is no wonder that so many 
fi nd the idea of closed borders morally repugnant. As 
Michael Blake urges,

  [I]t does seem plausible that Western industrial democracies 
cannot justify the degree to which their wealth exceeds that 
of the developing world. If this is so, then justice requires 
these societies to remedy this situation; remedies will include 
economic redistribution and institutional reform, but they 
will also include constraints on the ability of wealthy states 
to exclude those who are in need. To refuse entry to an 
impoverished foreign citizen is, in many cases, to choose to 
sacrifi ce a human life for the sake of wealth and luxury. Th is 
is a sacrifi ce, I think, a liberal can never legitimately make.   1      

 Blake couches this point in terms of liberalism, but most often 
it is pressed by egalitarians who insist that existing global 
inequalities mandate that borders be porous. Th eir case is not 
diffi  cult to appreciate. Given that contemporary Norwegians 
obviously did nothing to deserve their good fortune of having 
been born in such an affl  uent country, what gives them the 
right to exclude outsiders (who equally did nothing to deserve 
having been born into absolute poverty)? Indeed, seen in this 
light, allowing citizens of wealthy states to close their borders 
appears morally tantamount to a geographical caste system. 
As Joseph Carens puts it, “Citizenship in Western liberal 
democracies is the modern equivalent to feudal privilege—an 
inherited status that greatly enhances one’s life chances. Like 
feudal birthrights privileges, restrictive citizenship is hard to 
justify when one thinks about it closely.”   2    

 Th is egalitarian case for open borders strikes me as espe-
cially compelling. To begin, it appears diffi  cult to contest either 
the core normative premise that, regardless of nationality, 
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every human is equally deserving of moral consideration or 
the empirical assumption that one’s country of birth can dra-
matically aff ect one’s life-prospects. What is more, an advocate 
of this argument need not deny the importance of freedom of 
association. She can freely concede that legitimate political 
states enjoy a presumptive right to exclude outsiders, since she 
need insist only that this presumptive right is overridden in 
this case by more weighty egalitarian considerations. Just as 
the U.S. Supreme Court would not have forced the Jaycees to 
include women as full members unless they thought this was 
necessary to eff ectively counter the social forces that rendered 
women second-class citizens, egalitarians may push for open 
borders on the grounds that such an arrangement is necessary 
to help the world’s poor to escape their undeserved poverty. 
An egalitarian of this stripe might plausibly say that, were 
international inequality not so great, she would have no 
qualms with countries’ controlling their own immigration pol-
icies. It is only within an unjust context in which one’s country 
of birth is a chief factor determining one’s prospects of living a 
rewarding life that she is forced to restrict what would other-
wise be a state’s decisive right to freedom of association. 

 Despite the obvious strengths of this argument, for 
two reasons I am not in the end convinced by the egalitarian 
case for open borders. Not only do I question the particular 
brand of egalitarianism invoked in this argument, it seems 
to me that wealthy states can satisfactorily discharge their 
duties to the world’s poor without opening their borders. 
Consider each of these points in turn. 

 Th e fi rst thing to note is that not everyone who 
believes that all humans are entitled to equal moral 
consideration agrees that we must eliminate all inequality. 
Harry Frankfurt, for instance, has famously argued that 



60 |  D E B A T I N G  T H E  E T H I C S  O F  I M M I G R A T I O N

“Economic equality is not, as such, of particular moral 
importance. With respect to the distribution of economic 
assets, what  is  important from the point of view of 
morality is not that everyone should have  the same  but 
that each should have  enough . If everyone had enough, it 
would be of no moral consequence whether some had 
more than others.”   3    In response, an egalitarian defender 
of open borders might stress that international inequality 
is morally problematic not just because some have more 
than others, but because those with more have done 
nothing to deserve their good fortune. Consider a typical 
Norwegian, for instance. Part of the reason any given 
Norwegian enjoys such a high standard of living is pre-
sumably because she has worked hard to accumulate her 
wealth. But surely this is only part of the explanation. 
Another crucial factor is that she was lucky enough to 
have been born in a society where her eff orts would be so 
handsomely rewarded. Indeed, if aff orded a similar oppor-
tunity, there is no reason to think that any given Chadian 
would not happily work just as hard as our hypothetical 
Norwegian, so it seems that good luck is the best way to 
explain the Norwegian’s relative wealth. As Th omas Nagel 
notes, “Th e accident of being born in a poor rather than a 
rich country is as arbitrary a determinant of one’s fate as 
the accident of being born into a poor rather than a rich 
family in the same country.”   4    If so, the disparity between 
Norwegians and Chadians may be morally signifi cant 
because it is largely based on luck. Th us, egalitarians of 
this stripe (often labeled “luck” egalitarians) could grant 
Frankfurt’s claim that any given inequality may not as 
such be morally signifi cant, but they would insist that all 
 undeserved  inequalities are unjust. 
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 Not everyone, however, is convinced by even the more 
modest claim that we should be principally concerned with 
all undeserved inequalities. Against luck egalitarianism, 
some suggest that the real worry about inequality is that it 
tends to leave the have-nots vulnerable to being oppressed 
by the haves. Our concern is not chiefl y that it is unfair that 
some are lucky enough to have more than others; the 
principal worry is how those with less may be dominated. 
Michael Walzer captures this point nicely. He writes,

  It’s not the fact that there are rich and poor that generates 
egalitarian politics but the fact that the rich “grind the faces 
of the poor,” impose their policies upon them, command 
their deferential behavior. Similarly, it’s not the existence 
of aristocrats and commoners or of offi  ceholders and ordi-
nary citizens that produces popular demand for the aboli-
tion of social and political diff erence; it’s what the aristocrats 
do to commoners, what offi  ce holders do to ordinary citi-
zens, what people with power do to those without it. Th e 
experience of subordination—of personal subordination, 
above all—lies behind the vision of equality.   5      

 In other words, we would not be nearly so concerned about 
inequality if it did not give rise to those less well-off  being 
dominated and oppressed. Drawing on this insight, 
Elizabeth Anderson has championed “relational” egalitari-
anism, which requires us to be “fundamentally concerned 
with the relationships within which the goods are distrib-
uted, not only the distribution of goods themselves.”   6    In 
other words, if the real reason we worry about inequality is 
out of concern that those with less may be subject to exploi-
tation and oppression, we should not lose sight of the fact 
that the capacity of the haves to oppress the have-nots will 
depend in part on the magnitude of the inequality but also 
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on the relationship between the two parties. To appreciate 
this insight, consider a couple of examples. 

 First, imagine that future space travel reveals that there 
is human life on Mars that is very much like that on Earth. 
Along with a number of other slight diff erences, the chief 
divergence between the humans on Mars and those of us 
on Earth is that, due to advantages from their atmosphere, 
Martians are considerably better off  than we are. In other 
words, assume that as a matter of mere luck the Martians 
enjoy dramatically better lives. And second, consider a more 
mundane example: imagine a family in which the husband 
and father always buys a fi rst-class ticket for himself but 
purchases only regular-class tickets for his wife and two 
children. Or even more dramatically, imagine a man who 
buys plane tickets for himself but requires his wife and 
children—when they “accompany” him—to travel by bus. 

 Th ese examples help us appreciate Anderson’s point, 
I think, because each illustrates that our level of concern 
about any given inequality depends in large part on the 
relationship in which the inequality exists. Even if the 
inequality between the Martians and the Earthlings were 
as stark as that between the Norwegians and the Chadians, 
for instance, we are unlikely to be terribly worried about 
the former inequality precisely because, given the lack of 
relationship between Earthlings and Martians, the Earthlings 
cannot be oppressed by the Martians. (Of course, now that 
the Earthlings and Martians are aware of each other, one 
might worry about what type of relationship will develop, 
but this just confi rms that inequalities become morally 
signifi cant only once, and to the extent that, there is a rela-
tionship between the haves and the have-nots.) In the case 
of the husband and father who travels separately from his 
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wife and children, on the other hand, our concern is height-
ened precisely because the inequality takes place within the 
context of a family. Notice, for instance, that whatever one 
thinks about the inequalities that enable some families to 
fl y in fi rst class while others can (at most) aff ord to pur-
chase standard tickets, clearly these interfamilial inequal-
ities do not seem anywhere near as problematic as their 
intrafamilial counterparts. Th e Martian and the family 
travel cases both confi rm Anderson’s insight, then, because 
we are less worried about the Martians having so much 
more precisely because we have no relationship with them, 
and we are more concerned about a father/husband 
privileging himself over his wife and children specifi cally 
because familial relationships provide particularly fertile 
terrain for oppression. It is altogether understandable, 
then, that Anderson would eschew luck egalitarianism and 
conclude instead that “people are entitled to whatever capa-
bilities are necessary to enable them to avoid or escape 
entanglement in oppressive relationships.”   7    

 Th is review of the recent debate about equality is rele-
vant to our analysis of immigration, of course, because 
egalitarians who push for open borders typically presume 
the adequacy of luck egalitarianism. If we switch from luck 
to relational egalitarianism, however, the disparities in 
wealth among diff erent countries appears much less prob-
lematic. Th is is for at least two reasons. First and most 
obviously, once we change our focus from whether an 
inequality is deserved to whether it leaves the have-nots 
vulnerable to oppression, the fact that Norwegians did 
nothing to deserve their relative affl  uence is seen to be 
beside the most important moral point. And second, our 
attention to the potential for oppression should lead us to 
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be much less concerned about inequalities between for-
eigners than those between compatriots, because shared 
citizenship is one of the relationships most ripe for oppres-
sion. In other words, just as any given inequality between 
Earthlings and Martians would be much less worrisome 
than that between Norwegians and Chadians, the inequality 
between Norwegians and Chadians would be considerably 
more problematic if it existed wholly within Norway or 
Chad. (Th is explains why so many are more concerned 
about the striking inequalities that exist within countries 
like Brazil, for instance, than otherwise similar interna-
tional disparities.) Combining these two points, the obser-
vation that Norwegians are merely lucky to be so much 
better off  than Chadians no longer leads directly to the 
conclusion that Norway must open its borders, because 
even undeserved inequalities need not be unjust as long as 
they do not give rise to oppression, and the relative lack of 
relations between Norwegians and Chadians insulates the 
latter from being oppressed by the former. 

 At this point, a defender of open borders might con-
cede that we should prefer relational over luck egalitari-
anism and yet still insist that wealthy states like Norway 
have demanding duties of distributive justice to the world’s 
poor. Th is argument could take any number of forms. First 
and most obviously, even if we are not obligated by the 
mere fact that so many foreigners are (through no fault of 
their own) relatively poor, surely we should be moved by 
the fact that they are mired in  absolute  poverty. As Frankfurt 
emphasized in his rejection of egalitarianism, for instance, 
it is morally crucial that each person have “enough,” and 
since so many Chadians clearly do not have enough, 
Norwegians would be wrong to ignore their plight. Second, 
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it is not a coincidence that so many of today’s affl  uent soci-
eties are among those who colonized and otherwise exploited 
foreign groups, while many of the most impoverished soci-
eties were among those colonized or otherwise exploited; 
these colonial relationships often contributed directly to 
the current disparities. And, given this history, it seems 
reasonable that many of today’s wealthiest countries may 
have onerous duties of reparations to those struggling in 
the poorest societies. And fi nally, even if we constrain our-
selves to relational egalitarianism, the relationships that 
stretch beyond political borders would seem to bind the 
constituents of wealthy states to many poor foreigners. Th e 
idea here is that Norway and Chad, for instance, are not 
utterly insulated from one another as our imaginary 
Martians and Earthlings are. To the contrary, in today’s 
increasingly globalized context, all countries are becoming 
more and more interconnected. And if so, then even 
relational egalitarians must confess that, while the prospect 
of oppression between Norwegians and Chadians may not 
be the same as that among Norwegians, it remains substan-
tial enough for us to worry about how Chad and Chadians 
might be dominated by Norway and Norwegians. 

 In my view, there is at least some validity to each of the 
preceding points. Admittedly, we have now strayed fairly 
far afi eld of our initial luck egalitarian argument, but this 
does not diminish the fact that citizens in rich countries 
such as Norway may have stringent and demanding samari-
tan, restitutive, and relational egalitarian duties to poor 
foreigners like those dealing with crushing poverty in Chad. 
Conceding all of this does not weaken my commitment to a 
legitimate state’s right to set its own immigration policy, 
however, because it seems to me that whatever duties of 
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distributive justice wealthy states have to those abroad, 
they need not be paid in the currency of open borders. 

 To see why a state’s right to freedom of association 
need not be compromised by even substantial duties to 
foreigners, notice how we regularly combine these rights 
and duties in the domestic realm. In particular, refl ecting 
on our thoughts regarding Bill Gates helps clarify how we 
reconcile freedom of association and distributive justice 
in the marital realm. While theorists diff er wildly on what 
type of duties of distributive justice Bill Gates has in virtue 
of his staggering wealth, no one suggests that these duties 
justify limiting his individual freedom of association. No 
one, that is, suggests that because Gates is so rich, he has 
a responsibility to marry a poor partner. On the contrary, 
everyone takes it for granted that he is just as entitled as 
the rest of us to choose whoever is willing to have him as 
a spouse. And notice: no one mistakes our commitment to 
Gates’s right to freedom of association as abandoning 
egalitarian principles, because it is clear that whatever 
duties of distributive justice he has could be fully dis-
charged without limiting his choice of spouse. Specifi cally, 
no one insists that Bill and Melinda Gates open up their 
marriage to impoverished strangers, since the obvious 
solution is to allow Bill and Melinda to reject unwanted 
relations with others as long as they are willing to transfer 
the requisite amount (whatever that is) to those in need. 
Consider also if Bill subsequently decided that he would 
like to divorce Melinda. Would anyone suggest that he is 
too wealthy to separate? Presumably not. Although there 
would no doubt be enormous disagreement regarding how 
much alimony Bill would owe Melinda, the generally 
accepted wisdom is that Bill would be free to leave the 
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marriage as long as he agrees to transfer (whether in one 
lump sum or in continued alimony payments) the appro-
priate amount to Melinda. 

 But if the necessity of domestically distributing funds 
among individuals has not led us to rule out freedom of 
association in the marital realm, why think that our 
duties of international distributive justice (no matter 
how stringent and demanding) preclude a legitimate 
state’s right to self-determination? It seems more natural 
to conclude that rights to freedom of association and 
duties of distributive justice are distinct and can be kept 
separate in both the domestic and international realms. 
Th us, just as wealthy families need not open their homes 
to poor compatriots, why may wealthy countries not close 
their doors to even desperately poor foreigners? As long 
as wealthy individuals transfer the required sums to fel-
low citizens outside of their families and wealthy soci-
eties transfer the appropriate amount to impoverished 
foreigners, all have complied with the requirements of 
distributive justice. To emphasize: I do not deny that 
political communities must honor their samaritan, resti-
tutive, and egalitarian duties of distributive justice in 
order to be legitimate, but as long as they do so, they 
remain entitled to the sphere of political self-determina-
tion for which I have argued all along. 

 It is worth noting, by the way, that one might press this 
line of reasoning further than I have here. Th at is, where I 
have suggested only that states that prefer to exclude out-
siders are at liberty to discharge their duties of distributive 
justice in ways other than by admitting poor foreigners, 
some have suggested that wealthier states might actually 
be  required  to do so. As David Miller explains,
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  People everywhere have a right to a decent life. But before 
jumping to the conclusion that the way to respond to global 
injustice is to encourage people whose lives are less than 
decent to migrate elsewhere, we should consider the fact 
that this policy will do little to help the very poor, who are 
unlikely to have the resources to move to a richer country. 
Indeed, a policy of open migration may make such people 
worse off  still, if it allows doctors, engineers, and other pro-
fessionals to move from economically undeveloped to eco-
nomically developed societies in search of higher incomes, 
thereby depriving their countries of origin of vital skills. 
Equalizing opportunity for the few may diminish opportu-
nities for the many.   8      

 Miller makes only the more modest point that the  better  
way to help poor foreigners is often to send aid to them, 
but any egalitarian who thinks we should give top pri-
ority to helping those who are worst-off  might invoke 
this reasoning to argue that wealthy states can some-
times be  required  to keep their borders closed and focus 
instead on assisting foreigners where they live. I will com-
ment here on neither the empirical question of how often 
wealthy countries can best help by exporting resources 
rather than importing needy people nor the normative 
question as to whether these states are morally required 
to help in the optimal fashion. For now, I contend only 
that, whatever the source, stringency, and demands of a 
country’s duties of distributive justice, there is no reason 
why these duties must be discharged in the particular 
currency of open borders. Any given political community 
may decide that it would like to fulfi ll its responsibilities 
by admitting poor foreigners, but those legitimate states 
that prefer to guard their membership more jealously are 
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equally free to do so as long as they transfer the required 
resources abroad. 

 But here a potential objection presents itself. Because 
I insist that duties of distributive justice can be fully dis-
charged in a manner that is compatible with retaining rights 
to freedom of association, I appear unable to object to 
defenders of the status quo who recommend “separate but 
equal” policies. Indeed, given my rejection of luck egalitari-
anism, it is not even clear how I could object to “separate 
and inferior” practices like those against which activists 
have surely been right to protest. On what grounds could 
I object to segregationists who refuse to accept blacks into 
their all-white schools, for instance, even though they freely 
admit that the black schools are discernibly worse? After 
all, I cannot protest that the white schoolchildren have 
done nothing to deserve their superior educational oppor-
tunities, because I have explicitly rejected luck egalitari-
anism. Th us, because Norway’s refusal to admit Chadians 
appears to be structurally similar to white segregationists’ 
refusing to allow black students into the (better funded) 
white schools, my entire approach appears suspect. 

 In response, I should fi rst acknowledge that this objec-
tion is largely accurate: I am committed to allowing “separate 
but equal” and even “separate and unequal” arrangements. 
As counterintuitive as this position may initially seem, I do 
not shrink from this conclusion. To see why I stick to my 
guns here, consider a variation on the Martian case we envi-
sioned earlier. As before, imagine that there are humans 
living on Mars who enjoy a markedly better quality of life 
than humans on Earth, and the only reason for the former’s 
good fortune is that Mars’s atmosphere is particularly hospi-
table to human existence. Let us counterfactually suppose, 
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however, that there is no absolute poverty on Earth. In 
particular, while Earthlings are  relatively  poor compared to 
Martians, Earthlings in this imaginary situation all enjoy a 
quality of life similar to that currently experienced in Norway, 
and thus all Earthlings are satisfactorily protected against 
the standard threats to living a minimally decent human life. 
Under these circumstances, it strikes me as plausible to sup-
pose not only that Martians have no duties of distributive 
justice to the Earthlings, but also that they are free to refuse 
to associate with us. In other words, under these circum-
stances, the Martians seem altogether entitled to exclude us 
from their separate and superior community. If Earthlings 
were suff ering in  absolute  poverty, on the other hand, or if 
the Earthlings’ relative poverty was due to historical or pre-
sent injustices perpetrated by the Martians, then presum-
ably the Martians would have duties to the Earthlings. Even 
so, why assume that these duties of distributive justice pre-
clude the permissibility of the Martians maintaining a sepa-
rate, or even a separate and superior, community? If I am 
right to think that the Martians were entitled to segregate 
themselves in the absence of distributive duties, why may 
they not continue to do so once they become duty-bound? 
How could the moral requirement that Martians help 
Earthlings escape absolute poverty suddenly eliminate the 
Martians’ right to freedom of association, for instance? Th us, 
as awkward as it may initially seem, I suggest that separate 
but equal, and even separate and unequal, arrangements are 
not necessarily unjust. As Joseph Carens notes, 

  Th e claim that separate but equal is inherently unequal is 
not an analytic truth. Take the famous case of equal toilets 
for men and women. Opponents of the Equal Rights 
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Amendment (ERA) argued that equal treatment of the 
sexes would require the elimination of separate toilet facil-
ities for men and women, on the ‘separate is inherently 
unequal’ hypothesis. But there is nothing stigmatizing in 
having separate public toilet facilities. It refl ects a particular 
cultural norm about privacy.   9      

 It is important to recognize, however, that my claim that 
separate and equal arrangements need not be unjust does 
not require me to approve of  all  such policies that have been 
defended under this banner. My analysis of the Martian 
case commits me to defending separate but unequal insti-
tutions neither in the current international context (in 
which countries often have very diff erent histories and 
relations than our imaginary Mars and Earth) nor in 
America’s historical case of racial segregation. To appreciate 
this point, notice why the claims of white segregationists in 
the United States have been utterly indefensible. In an 
attempt to help improve the status of blacks in the United 
States, social justice activists in the last century insisted 
that we must racially integrate our schools. In response, 
some whites who did not want their children to associate 
with blacks countered that there was no injustice in “sepa-
rate but equal” education. At fi rst blush, it looks like I am 
committed to approving of this response. I am not. To see 
why, notice the ways in which this case diff ers (dramati-
cally) from the Martian example. Most importantly, unlike 
the Martians and Earthlings, the blacks and whites in this 
case share the signifi cant relationship of being fellow citi-
zens. Th is is obviously morally relevant because relatively 
poor black Americans are more vulnerable to being 
oppressed by relatively affl  uent white Americans than poor 
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Earthlings by rich Martians. Of course, it is not necessary 
that all blacks have every bit as much as all whites, because 
two people can be political equals (i.e., neither is able to 
oppress or dominate the other) despite clear inequalities. 
When one group has considerably more income, wealth, 
educational opportunities, and political power than the 
other, however, then the group with less is clearly vulner-
able to being oppressed. And in the United States, of course, 
blacks occupied this position precisely because they and 
their ancestors had for generations been unjustly discrimi-
nated against by white Americans. We should also bear in 
mind that many reasonably believed that the best long-term 
strategy for helping black Americans was to help them to 
integrate into the formerly all white educational system. 
Under these circumstances, the continued oppression to 
which blacks were vulnerable plainly made it impermissible 
for white segregationists to restrict blacks to separate and 
unequal schools. 

 If this is right, then there is nothing inconsistent about 
simultaneously endorsing the Martians’ right to maintain a 
separate and superior planet while roundly condemning 
the shameful history of American segregation. It is impor-
tant to note, however, that I am not necessarily condemn-
ing all domestic racial segregation, or even educational 
segregation under circumstances of problematic inequality. 
To see why, consider two cases, one fi ctional and another 
historical. Th e fi ctional scenario requires that we imagine 
an alternative America in which one’s skin color is no more 
noteworthy than one’s eye color currently is. Suppose, for 
instance, that being black were no more of an issue than 
having hazel eyes. In this case, I do not know that I would 
have any qualms with segregated education. If skin color 
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were really of no signifi cance, it is hard to even conceive an 
entire educational system that sorted students on these 
grounds (it would stretch one’s imagination less to conceive 
of an idiosyncratic individual who sought to start a school 
exclusively for whites). And if I would not restrict an 
individual in our current society from starting a school 
open only to hazel-eyed students (as I suspect I would not), 
then it is hard to see how I could rightfully object to someone 
doing so for whites in this counterfactual America. 

 Second and more realistically, consider the black nation-
alists who thought the best prospect for American blacks 
was self-determination rather than integration. In par-
ticular, consider those who not unreasonably believed that 
blacks might do better if they were educated in (properly 
funded!) all-black schools taught and run by black faculty 
and administrators, rather than if they were allowed/forced 
to attend schools fi lled predominantly with racist white 
students and overseen exclusively by racist white teachers 
and administrators, the majority of whom bitterly resented 
the blacks’ very presence. Th ese black nationalists insisted 
that, rather than (or at least in addition to) allowing blacks 
into the previously all-white schools, America should dedi-
cate appropriate funds for schools to be run by and for 
blacks. If society had been willing to supply these funds, 
would blacks have been justifi ed in excluding whites from 
these new schools? I believe so. Even if one thinks that 
blacks would have gained from having some white fellow 
students, it seems clear that we need not worry about 
whites being oppressed as a result of their exclusion from 
these all black schools. Th us, while I join the consensus in 
condemning the actual historical practice of separate but 
(un)equal education in the United States, there is a scenario 
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under which I would not object to racially segregated educa-
tion during this same era. As a consequence, despite there 
being more than a grain of truth behind this “separate but 
equal” objection, it gives us no reason to reject my approach. 

 A second objection, however, may not be so easily dis-
missed. In particular, one might worry that, because I am 
so comfortable with legitimate states’ rejecting outsiders 
who would like to get in, I have no grounds to object to 
these same countries’ forcibly evicting insiders who would 
like to remain. If a homeowner is entitled to expel her 
guests, and a golf club may revoke someone’s member-
ship, then why may a country not also force some of its 
undesired citizens to emigrate? Indeed, given that mere 
brute luck determines whether or not one is born in an 
affl  uent society, it seems implausible to maintain that 
insiders somehow  deserve  their enviable spots within 
affl  uent societies. Th us, just as I would allow a predomi-
nantly Serbian country to refuse admission to a large 
group of Croatians who seek to immigrate, for instance, I 
appear to have no grounds on which to object to this 
Serbian majority forcing Croatian compatriots to emi-
grate. After all, if the Serbs would have been entitled to 
keep Croats out in the fi rst place, why may they not now 
expel them? But surely, this objection continues, so-called 
ethnic cleansing is nothing short of morally repugnant, 
and so my approach must be rejected for its inability to 
condemn it. 

 In response, I concede that mere luck determines 
whether one is born inside or outside any state, and thus it 
is unclear how insiders necessarily  deserve  to remain within 
their states. Moreover, I can think of no way to show that 
states may as a matter of principle never permissibly  banish 
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its citizens. If a person is duly convicted of a felony, for in-
stance, then it is not obvious to me why the government 
may not evict her. (After all, if Socrates’ Athens could per-
missibly issue disjunctive punishments that allowed crimi-
nals to choose between banishment and death, then why 
may Athens not have simply required banishment?) In spite 
of these minor concessions, I certainly want to deny that 
countries may forcibly evict insiders with anything like the 
discretion with which they may reject outsiders. But how 
can I justify such an asymmetric stance? In my view, the 
best way to explain a state’s relatively restricted right to 
evict citizens stems from the strict limits of a state’s domin-
ion over its constituents. 

 Th e crucial point here is that states are severely limited 
in how they may treat their citizens. To better understand 
this, it helps to refl ect on why states are justifi ed in the 
fi rst place. In particular, because universal political con-
sent is a fi ction, the coercion states invariably employ is 
nonconsensual and, as such, is extremely diffi  cult to jus-
tify. Nonconsensual coercion is in some instances permis-
sible (and thus states can be legitimate), however, because 
of how utterly horrible life would be in the absence of 
political stability. Th us, states are justifi ed insofar as they 
provide vitally important benefi ts (i.e., protecting their 
constituents’ human rights) that would otherwise be 
unavailable, without requiring their citizens to make 
unreasonable sacrifi ces. Because nonconsensual coercion 
is such a serious matter, however, political states would 
not be justifi ed if they either (1) did not supply these 
extremely important benefi ts, (2) were unnecessary to 
securing these benefi ts, or (3) imposed unreasonable costs 
on their citizens in the course of supplying these benefi ts. 



76 |  D E B A T I N G  T H E  E T H I C S  O F  I M M I G R A T I O N

 Th is third condition is the crucial one for our discussion 
here. In particular, clearly a political state would be making 
unreasonable demands on its constituents if it required 
some of them to relinquish their citizenship and leave the 
territory permanently. Indeed, it is diffi  cult enough to jus-
tify the state’s continued nonconsensual coercion of those 
who stay, so it seems clear that a regime may not permis-
sibly force some to leave their homeland and give up their 
membership. 

 States are not similarly required to admit outsiders 
onto the land and into the community, however, for two 
reasons. First, because states do not nonconsensually force 
foreigners to contribute to the political community, they 
need not have the same worries about unreasonably 
imposing themselves on those who apply for admission. 
Second, even if we suppose that states have a responsibility 
to avoid imposing costs on any human—whether a citizen 
or not—there remains a morally relevant diff erence  between 
denying entry to a potential immigrant and forcibly evict-
ing a political subject, because only the latter forcibly sepa-
rates a person from her homeland and deprives her of 
political membership. Th us, both because states have spe-
cial responsibilities not to make unreasonable demands on 
their citizens, and because it is much more of an imposition 
to be forced from one’s homeland and deprived of citizenship 
than to be denied entrance to a particular foreign state, 
there is nothing inconsistent about distinguishing between 
screening applicants for admission and forcibly evicting cit-
izens. As a result, my view does not imply that legitimate 
states may evict ordinary citizens and thus does not com-
mit me to allowing so-called ethnic cleansing. 
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 In closing, I should stress that my rejection of the egali-
tarian case for open borders requires one neither to reject 
egalitarianism nor to regard the current levels of global 
inequality as morally acceptable. On the contrary, it seems 
hard to deny that those of us lucky enough to live in affl  uent 
societies typically have pressing restitutive, samaritan, and 
(relational) egalitarian duties to do much more to help those 
currently suff ering under the debilitating weight of absolute 
poverty. I also think that one good way to help many of the 
world’s poor would be to make the political borders between 
rich and poor countries considerably more porous. What I 
do deny, however, is that opening borders is the  only , or even 
the best, way to help the world’s poor. Given this, I think 
that the most we can conclude is that affl  uent societies must 
dramatically relax their severe limits on immigration  if they 
are unwilling to provide suffi  cient assistance in other ways . 
Th us, in part because the egalitarian case for open borders 
derives much of its motivation from a suspect “luck” theory 
of egalitarianism, but also because duties of international 
distributive justice need not be paid in the currency of open 
borders, the egalitarian case for open borders does not in 
the end undermine my defense of a legitimate state’s right 
to design and enforce its own immigration policy.   
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         3   

The Libertarian Case 

for Open Borders   

   JOSEPH CARENS FAMOUSLY motivates the libertarian case 
for open borders with the following scenario: “Suppose a 
farmer from the United States wanted to hire workers from 
Mexico. Th e government would have no right to prohibit 
him from doing this. To prevent the Mexicans from coming 
would violate the rights of both the American farmer and 
the Mexican workers to engage in voluntary transactions.”   1    
Th is example is particularly helpful because it reminds us 
that restrictive immigration policies aff ect insiders and out-
siders alike. Indeed, as this example illustrates, the liber-
tarian case for open borders is at least two-pronged, insofar 
as restrictive immigration legislation limits the rights of 
insiders who might want to invite foreigners onto their 
property and the rights of outsiders who might want to 
enter the country in question. Let us consider each in turn. 

 Property rights are thought to require open borders 
because a state cannot limit immigration without thereby 
restricting its constituents’ dominion over their own land. 
Th e appeal of this argument is obvious. If a farmer owns a 
tract of land, then her moral dominion over this territory 
presumably entitles her to determine who may and who may 
not enter this property. If her government prohibits for-
eigners from entering the country, however, then the farmer 
is thereby prohibited from inviting foreigners onto her land. 
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Th us, not only does restricting immigration aff ect outsiders 
who might want to get in, it confl icts with the property rights 
of insiders who might want to invite various foreigners to 
visit their land. Th us, a proper regard for an owner’s sover-
eign rights over her property appears inconsistent with a 
state’s right to limit who may enter its political territory. 

 It is hard to deny either the existence of rights to private 
property or that owners occupy a special position of domin-
ion over their land. What is more, like the egalitarian case 
we have just examined, this libertarian argument need not 
deny the importance of freedom of association. Quite the 
contrary, the libertarian might well emphasize the impor-
tance of the right to freedom of association and question 
merely why the state as a whole rather than its individual 
constituents should get to enjoy this valuable right. As 
Chandran Kukathas points out, “keeping borders closed 
would mean restricting people’s freedom to associate. It 
would require keeping apart people who wish to come 
together whether for love, or friendship, or for the sake of 
fulfi lling important duties, such as caring for children or 
parents.”   2    Th us, one of the libertarian’s chief problems with 
giving a state the right to exclude outsiders is that doing so 
necessarily limits the dominion of its constituents, because 
when the political collective as a whole gets to limit immi-
gration, individual citizens are thereby prohibited from 
unilaterally inviting foreigners onto their land. It is clear, 
then, that a state as a corporate political entity cannot enjoy 
the right to freedom of association without restricting the 
individual rights of its citizens. And since libertarians favor 
giving priority to the individual’s rights over those of the 
state, they are inclined to deny that states have the collective 
right to freedom of association for which I have argued. 



 T H E  L I B E R T A R I A N  C A S E  F O R  O P E N  B O R D E R S | 81

 I agree that this confl ict between a state’s control over 
its political territory and an individual property owner’s 
dominion over her land is genuine, but I am not convinced 
that the state’s authority must automatically give way to 
the property owner’s claim. I understand that the individu-
al’s right would necessarily prevail if it were perfectly gen-
eral and absolute, but it strikes me as wrong-headed to 
conceive of rights in this fashion. Notice, for instance, that 
insisting on a property owner’s perfectly general and abso-
lute dominion over her land requires one to accept anar-
chism. Th is is because even the most minimal state requires 
that individuals not be allowed to preside over the criminal 
legal matters on their own land. Th us, while I am generally 
inclined to champion individual self-determination, I see 
nothing objectionable about admitting that property rights 
may permissibly be curtailed to make room for a (duly 
limited) state. To emphasize: If stable and just political 
regimes were compatible with absolute dominion over 
individual property, then I would have no qualms with 
the latter. But because states could not eff ectively per-
form the crucial political function of protecting human 
rights without being territorially contiguous, and because 
territorial contiguity requires states to nonconsensually 
coerce all those within their territorial borders, I ulti-
mately favor limited property rights and the statism this 
allows over unlimited property rights and the anarchism 
this would require. 

 Here a critic might object that I have constructed a false 
dichotomy. My argument proceeds as if the only two options 
are anarchism or states in which the political community as 
a whole holds the right to freedom of association, but surely 
there are other options. In particular, why not have political 
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states in which each individual has the right to invite for-
eigners onto her land? Unless one presumes that a state’s 
capacity to eff ectively perform the requisite political 
functions is incompatible with open borders (a controversial 
empirical premise for which I have not argued), then there 
certainly seems room for political regimes in which the indi-
viduals rather than the states enjoy rights to freedom of 
association. Th us, a libertarian impressed with this criticism 
might pursue a modifi ed argument for open borders. Rather 
than insist that individual property rights are perfectly gen-
eral and absolute and thus must always prevail, she might 
well prefer statism over anarchism and yet insist that the a 
suffi  cient appreciation for the importance of individual 
self-determination explains why individuals rather than the 
state should prevail in matters of freedom of association. 

 Insofar as this version of the argument retreats from 
the claim that individual rights invariably trump the claims 
of the collective, there is a sense in which it is weaker than 
its predecessor. In my view, though, this more modest and 
nuanced articulation of the case for open borders presents 
a more substantial challenge to the presumptive case for a 
state’s right to design its own immigration policy. It 
acknowledges that neither individual nor group rights to 
freedom of association are absolute, and then alleges that, 
while group rights admittedly must prevail in those cases 
where privileging individual self-determination would 
interfere with a state’s capacity to perform the requisite 
functions, in all other contexts we should defer to the 
individual. In particular, it posits that individual rights take 
precedence in matters relating to freedom of association. 

 I agree that we cannot a priori determine whether the 
individual’s or the group’s dominion should prevail in any 
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given domain. Nonetheless, I am not convinced by even 
this more modest version of the libertarian case for open 
borders because it strikes me that our convictions 
regarding freedom of association run counter to this 
thesis. Recall Norway’s relationship to the EU, for in-
stance. In this case it seems obvious that Norwegians as a 
collective should determine whether or not to join the EU. 
Indeed, it does not even seem  possible  for an individual’s 
right to take precedence over this matter. One might be 
tempted to say that every individual Norwegian should be 
given the right to veto Norway’s membership in the EU, but 
such a proposal is doubly problematic. Not only does it 
seem normatively unwarranted to give individuals this type 
of power, doing so would still not secure individual domin-
ion, because any given Norwegian would thereby be unilat-
erally empowered to disable her compatriots from joining 
the EU. (And, of course, giving every individual Norwegian 
the unilateral power to have Norway join the EU would 
have the opposite problem of stripping all other Norwegians 
of the power to refuse this association.) Along these same 
lines, consider Norway’s peaceful secession from Sweden. 
In August of 1905, in the last referendum before the 
political divorce, 368,392 Norwegians voted in favor of 
independence while only 184 voted against it. If individ-
uals rather than the group as a whole are to have domin-
ion here, however, then one should insist either that any 
of the 184 was morally empowered to veto the secession 
or that any one of the 368,392 was entitled to insist that 
the divorce occur. I take the implausibility of these stances 
to be obvious. And if an individual’s claim to freedom of 
association does not trump Norway’s collective right to 
decide whether to join the EU or to secede from Sweden, 
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then why think that an  individual’s interest in freedom of 
association should prevail over Norway’s collective claim 
to design an immigration policy? 

 Th e preceding argument can be buttressed by high-
lighting the consequences immigration can have for the 
group as a whole, since these costs help explain why the 
collective should have dominion over this matter. Most 
importantly, given the relational egalitarianism for which 
I argued in the previous chapter, it should now be clear that 
a political community does not have the option of admit-
ting immigrants as second-class citizens. For if some in the 
political community lacked either the formal right to vote 
or even the material resources to make their political voices 
eff ective, for instance, then they would be vulnerable to 
political oppression. Th us, to ensure that no one is liable to 
these sorts of oppression, those already in the political 
community must welcome all newcomers as free and equal 
citizens. At the very least, this will require giving immi-
grants the right to vote and unrestricted access to the usual 
range of governmental benefi ts and services. More ambi-
tiously, it may also require redistributing income and wealth 
to the newcomers so that they are not rendered vulnerable 
by their relative poverty. If so, then an individual’s inviting 
foreigners onto her land clearly aff ects the moral relations 
between these immigrants and everyone in the host 
community, because the invitation does not merely entitle 
the invitee to stay on one’s property, it morally requires all of 
one’s compatriots to share the benefi ts of equal political 
status with this new member of the political community. 
And as outlined in the fi rst chapter when explaining the value 
of freedom of association, the costs of extending the benefi ts 
of equal political membership can be quite substantial. In 
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light of this, it seems clear that giving each individual 
Norwegian the right to unilaterally invite in as many for-
eigners as she would like is no more appropriate than giving 
each individual Norwegian the right unilaterally to decide if 
Norway is to join the EU. In both cases, the group as a whole 
should decide with whom the benefi ts and burdens of 
political cooperation should be shared. 

 Notice, though, that while this reasoning explains why 
individuals have no right to invite foreigners to immigrate, 
it does not entail that property owners may not host out-
siders on their land for limited periods. Th is is because 
insiders are not morally required to treat everyone who sets 
foot in their political territory as free and equal citizens; 
rather, they are prohibited from treating new  members  as 
second-class citizens. Consider, for instance, someone who 
enters Norway for two weeks as a tourist, or even an 
exchange student who visits for a semester on a student 
visa. Obviously there is no reason why the Norwegians 
must give such a visitor the right to vote or equal access to 
governmental services, nor need the Norwegians worry 
about this visitor’s relative poverty. Th is observation is 
important to our current discussion because it reminds us 
that those outsiders who visit for relatively brief periods do 
not create the same costs for all members of the political 
community. And if this is right, then it points toward a 
compromise position between those who stress a property 
owner’s individual dominion over her own land and those 
(like myself) who insist that immigration policy should be 
set by the political community as a whole. Specifi cally, while 
it may be true that individuals have no right unilaterally to 
invite foreigners to immigrate, there seems no reason why 
property owners may not host foreigners to visit their land 
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for brief visits. Th us, if a person wants to invite foreign 
friends and family to visit for social reasons or a farmer 
wants to hire a foreign laborer to help harvest her crop, 
there seems no principled reason why they may not permis-
sibly do so. Indeed, this type of arrangement has the poten-
tial to solve the standard problem of foreigners who enter a 
country on a limited visa and then remain indefi nitely, 
because the individual hosting the foreigner’s visit may be 
held responsible for the visitor’s departing by the requisite 
date. Depending on how diffi  cult it would be to hold people 
accountable for leaving on time, one might even require 
the host to put up collateral on behalf of her guest. 
Assuming, then, that current practice were modifi ed to 
make room for individuals to invite foreigners onto their 
land for these limited visits, it becomes clear how little 
individual freedom of association need be constrained by 
the state’s collective control over immigration policy. In 
particular, any individual may associate anywhere with all 
of her compatriots, she is free to associate with foreigners 
abroad for as long as she likes, and she may even invite for-
eigners to visit her within the country in question. Th e only 
thing she is prohibited from doing without permission from 
the group as a whole would be to invite outsiders to come 
live  indefi nitely  within the country in question. When com-
pared with the costs to which one’s compatriots would be 
liable if everyone were unilaterally allowed to invite in an 
unlimited number of immigrants, this strikes me as a war-
ranted restriction of individual dominion.   3    

 We can now summarize our discussion of the fi rst prong 
of the libertarian case for open borders. At fi rst blush, it 
seems plausible to insist on open borders as necessary to 
adequately respect the individual rights of property owners 
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who might want to invite foreigners onto their land. After 
closer inspection, however, it is apparent that neither of 
the two versions of this argument will suffi  ce. Th e fi rst, 
fl at-footed version of this argument presupposes an implau-
sible conception of individual rights as perfectly general 
and absolute, a premise which is incompatible with the 
legitimacy of even the most minimal of political states. If 
one retreats to the more modest stance that a political com-
munity’s claim to freedom of association must be weighed 
against the same freedom of the individuals within the 
community, however, then things become more compli-
cated. Still, there are two clear arguments against giving 
precedence to individual self-determination in the realm of 
immigration. First, on the related issues of secession and 
entry into international associations like the EU, it seems 
clear that the group’s freedom of association takes priority 
over the individual’s. Second, given both the substantial 
costs the group as a whole must bear if individuals were 
granted unlimited freedom of association and the relatively 
minor extent to which the individual’s right is constrained 
by the state’s collective control over immigration policy, it 
would seem implausible to make an exception to this gen-
eral rule in the case of immigration. 

 Even if the case for open borders based on property 
rights does not stand up to scrutiny, however, a libertarian 
may counter that the real problem with restrictive immi-
gration policies is that they violate foreigners’ rights to 
freedom of movement. Indeed, if our rights to free 
movement entitle us to  leave  or travel  within  our country, it 
seems natural to presume that they allow us to enter other 
countries as well. As Carens emphasizes, “No liberal state 
restricts internal mobility. Th ose states that do restrict 
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internal mobility are criticized for denying basic human 
freedoms. If freedom of movement within the state is so 
basic that it overrides the claims of local political commu-
nities, on what grounds can we restrict freedom of 
movement across states?”   4    Th us, unless one is prepared to 
accept a state’s right to deny either emigration or internal 
migration, consistency appears to demand that states not 
limit immigration either. 

 My reaction to this second libertarian case for open 
borders is similar to my response to the fi rst: I deny neither 
the right to freedom of movement nor that states must 
respect the individual rights of constituents and foreigners, 
but I am reluctant to conceive of the right to free movement 
as perfectly general and absolute. My right to freedom of 
movement does not entitle me to enter your house without 
your permission, for instance, so why must we assume that 
I may enter Norway without fi rst obtaining Norway’s per-
mission? One might worry that this response essentially 
denies the right in question, but this is not so. No one says 
that I am denied my right to marriage merely because I may 
not marry Anna Kournikova against her will. So, just as my 
freedom of association in the marital realm remains intact 
despite Kournikova’s right to decline my romantic over-
tures, there seems no reason why my right to freedom of 
movement does not similarly remain intact despite 
Norway’s right to exclude me. As David Miller explains:

  Th e right of exit is a right held against a person’s current 
state of residence not to prevent her from leaving the state 
(and perhaps aiding her in that endeavor by, say, providing 
a passport). But it does not entail an obligation on any 
other state to let that person in. Obviously if no state were 
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ever to grant entry rights to people who were not already 
its citizens, the right of exit would have no value. But sup-
pose that states are generally willing to consider entry 
applications from people who might want to migrate, and 
that most people would get off ers from at least one such 
state: then the position as far as the right of exit goes is 
pretty much the same as with the right to marry, where by 
no means everyone is able to wed the partner they would 
ideally like to have, but most have the opportunity to marry 
 someone .   5      

 Against this, authors like Phillip Cole insist that “one cannot 
consistently assert that there is a fundamental human right 
to emigration but no such right to immigration; the liberal 
asymmetry position is not merely ethically, but also con-
ceptually, incoherent.”   6    It seems to me, however, that this 
inference from the right to exit to the right of entry con-
fl ates a right’s existence with its value. Consider my son’s 
legal right to smoke a pipe, for instance. My son may resent 
my insisting that he not smoke a pipe in my house or my car 
because these prohibitions render his legal right less 
valuable to him than it otherwise would be, but clearly my 
rules are not logically inconsistent with the existence of his 
general right to smoke. Similarly, while my right to exit the 
United States might very well be less valuable if Norway 
rejects my immigration application, this rejection neither 
violates nor is conceptually inconsistent with my right to 
leave the United States. 

 What is more, there is nothing morally inconsistent 
about insisting on freedom of emigration and internal 
migration, on the one hand, and allowing states to restrict 
immigration on the other. First and most importantly, dis-
tinguishing between immigration and emigration makes 
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perfect sense given that freedom of association includes 
the option not to associate; one may unilaterally emigrate 
because one is never forced to associate with others, but 
one may not unilaterally immigrate because neither are 
others required to associate with you. Second, as I have 
repeatedly stressed above, immigration is importantly dif-
ferent because, unlike either emigration or internal migra-
tion, it can involve costs to those who must include you as 
an equal in their political community. Th ird, a state that 
denies emigration (or perhaps even one that denies internal 
migration, for that matter) treats its citizens as tantamount 
to political  property  insofar as it forces them to remain in 
the union, regardless of their preferences. As unpleasant as 
it might be to be denied the right to enter a country, on the 
other hand, this rejection treats one like property no more 
than does a romantic partner who declines one’s marriage 
proposal. Th us, there appears to be nothing conceptually or 
morally inconsistent about requiring states to permit open 
emigration while simultaneously allowing them to limit 
immigration. 

 Nonetheless, just as I earlier suggested revising current 
practice so as to extend greater dominion to property 
owners, here we might explore ways to allow for more free-
dom of movement than the status quo permits. In particular, 
given that the pivotal issue involves the twin facts that (1) 
countries may not admit people  for indefi nite periods  without 
extending them equal membership rights, and (2) groups 
of citizens have the right to control membership in their 
political communities, perhaps even legitimate states do 
not necessarily have the right to bar foreigners from visiting 
for a  duly limited period . Host countries currently worry 
about huge numbers of visitors illegally staying beyond the 
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terms of their visas, but, again, it is not clear that this issue 
could not be satisfactorily addressed by some mechanism 
such as visitors putting up suffi  cient collateral before 
entering the country. If so, then the arguments for limiting 
immigration off ered in this paper would leave much more 
room for freedom of movement than the status quo, since 
it would allow most people to travel freely around the world 
(as tourists, to see family or doctors, or even to study or 
work) as long as they did not stay too long without the per-
mission of the host political community. 

 Despite this suggestion as to how states can and should 
be more open to international travel, I am no more con-
vinced by the case for open borders based on outsiders’ 
rights to freedom of movement than I am by the previous 
argument based on the insiders’ rights to private property. 
In both cases the libertarian cites an important right, but 
in each instance this right would defeat the presumptive 
case for collective control over immigration only if the right 
is wrongly presumed to be perfectly general and absolute. 
Once we retreat from this implausible understanding of 
individual rights, however, it becomes clear that the right 
in question does not entail the impermissibility of restrictive 
immigration policies.   
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         4   

The Democratic Case 

for Open Borders   

   BEFORE REVIEWING THE democratic case, it is worth not-
ing why those familiar with the literature may be surprised 
to see my invoking democracy as a defense of open, rather 
than closed, borders. Th is is because is it is often presumed 
that, while liberalism mandates open borders, democratic 
theory justifi es closing them. 

 Given liberalism’s core tenets of freedom and equality, 
it comes as no surprise that so many liberals insist that 
people be free to enter all of the world’s political territories 
and that the citizens of wealthy states may not permissibly 
deny access to foreigners who are, through no fault of their 
own, so much worse off . Because democracy’s principal 
virtue is thought to be its connection to self-determination, 
on the other hand, democrats often favor bounded groups 
that are able to exercise control over their own aff airs. As 
Frederick Whelan puts it, “democracy requires that  people  
be divided into  peoples  (each people hopefully enjoying its 
own democratic institutions), with each unit distinguish-
ing between its own citizens—understood in a political 
sense as those eligible to exercise democratic political rights 
 here —and others, who are regarded as aliens  here , although 
(hopefully) citizens somewhere else.”   1    Traditionally, then, 
liberal democrats who emphasize liberal values have often 
lobbied on behalf of more open borders, whereas those 
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more inclined to stress democratic values have been less 
apologetic of exclusive political communities. 

 As I have sought to show in the last two chapters, how-
ever, a proper understanding of freedom and equality leaves 
ample room for liberals to affi  rm a state’s right to control 
immigration. As long as one (1) adopts relational rather 
than luck egalitarianism and appreciates that duties of dis-
tributive justice can be kept separate from rights to freedom 
of association and (2) recognizes that individual rights to 
property and freedom of movement need not be perfectly 
general and absolute, one’s commitment to freedom and 
equality is altogether compatible with honoring the political 
self-determination to which legitimate states are morally 
entitled. But just as I have fl ipped the liberal script on immi-
gration, theorists like Phillip Cole have posed a two-pronged 
challenge to the conventional wisdom regarding democracy 
and closed borders. First, even if Whelan is right that democ-
racy cannot function properly unless we sort people into 
territorially defi ned groups, why does it follow that the con-
stituents within any given set of territorial boundaries must 
have control over admissions? Citing local and regional 
democratic units within larger federal structures as counter-
examples, Cole suggests that “[i]t seems clear that democratic 
rights can be confi ned to a region, with people entering and 
leaving that region freely and exercising the local democratic 
rights during their residency.”   2    Second and just as impor-
tant, one of the chief reasons to insist on democracy in the 
fi rst place is presumably the belief that coercive political 
institutions could not permissibly be imposed unless those 
coerced are given an equal say in how the political arrange-
ments are ordered. But if so, this provides no justifi cation 
for extending suff rage to only those already within the 
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territorial boundaries, because, as Cole reminds us, “there 
are two groups subjected to the laws of the state: its own 
members, and those non-members who are applying for 
inclusion.”   3    Th us, because exclusive immigration laws are 
coercively imposed on foreigners who seek to enter, 
democratic principles suggest that these outsiders should 
also have a say in these laws. Th ese two points are given 
their most extensive and sophisticated defense in a recent 
article by Arash Abizadeh, so in the remainder of this chapter 
I will focus on Abizadeh’s construal of the democratic case 
for open borders. (Strictly speaking, Abizadeh does not 
argue for open borders; more precisely, he insists only that a 
country must allow foreigners to vote in any country’s 
decision as to whether to forcibly exclude outsiders. Because 
this conclusion is incompatible with a state’s right to unilat-
erally adopt an exclusive immigration policy, however, I shall 
label Abizadeh’s argument a case for open borders.) 

 Before analyzing Abizadeh’s argument, it is important to 
recognize that his version is more ambitious than Cole’s. 
Whereas Cole seeks only to undermine Whelan’s argument in 
defense of a state’s right to close borders, Abizadeh aims to 
support the positive claim that “anyone who accepts a genu-
inely democratic theory of political legitimation domestically 
is thereby committed to rejecting the unilateral domestic right 
to control and close the state’s boundaries.”   4    Th us, while Cole 
argues only that his opponents cannot use democratic theory, 
Abizadeh seeks positively to invoke democratic theory against 
his opponents. As Abizadeh recognizes, however, invoking 
democracy in this more ambitious capacity weakens the 
argument, since it will now have purchase only with those who 
antecedently endorse these democratic values. Abizadeh 
writes: “Th e argument I make is . . . limited: I do not off er a 
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defence of democratic theory; my argument only shows what 
follows if one is already a committed democrat.”   5    In truth, 
though, Abizadeh’s argument is more limited than even this 
quote acknowledges, because it will not necessarily convince 
all committed democrats but only those who cite one specifi c 
reason as to why only democratic regimes can be legitimate. To 
appreciate the importance of this last point, notice the variety 
of things that attract theorists to democracy. 

 Admittedly, virtually everyone endorses democracy 
these days, but many do so on purely instrumental grounds. 
In particular, they appreciate that democratic governance is 
conducive to peace, stability, effi  ciency, and overall respect 
for human rights. Abizadeh’s case for open borders would 
not necessarily convince these democrats, however, because 
it depends on a distinctive assumption about the permissi-
bility of coercion. Specifi cally, Abizadeh begins with the 
premise that “the exercise of political power is legitimate 
only insofar as it is actually justifi ed by and to the very people 
over whom it is exercised. . . . [D]emocratic theory . . . demands 
actual participation in institutionalized practices of discur-
sive justifi cation geared to establishing the legitimacy of 
political institutions and laws.”   6    Th us, if one believes that 
political power can be legitimate even if it does not give an 
equal say to all those over whom it is exercised, then one will 
not be convinced by Abizadeh’s case for open borders, since 
he does not provide an independent argument for this 
premise. To gauge the strength of this argument, then, we 
should assess the plausibility of claiming that political coer-
cion cannot be legitimate unless it is under the democratic 
control of all those coerced. 

 Elsewhere I have argued that there is no human right to 
democracy, and thus there is no principled reason why 



 T H E  D E M O C R A T I C  C A S E  F O R  O P E N  B O R D E R S  | 97

 nondemocratic regimes cannot be legitimate.   7    Rather than 
rehearse those arguments here, I will merely contest 
Abizadeh’s core premise by noting that there are plenty of 
contexts in which coercion may permissibly be imposed 
without getting the democratically affi  rmed approval of 
those coerced. Imagine, for instance, that Ben and Jerry 
knock on my door and ask to enter my house, eat the dinner 
I was in the process of preparing, and then have sex with 
me. After I politely explain that now is not a good time for 
uninvited dinner guests and forced sexual relations, they 
make it clear that they plan to proceed with or without my 
permission. As a consequence, I brandish a pistol and warn 
them that I will not hesitate to shoot if either of them puts 
so much as one foot in my house. Deterred by this threat, 
they go on their less than merry way. 

 Now, the question here is whether I acted impermissibly 
in nondemocratically coercing them. In particular, could Ben 
and Jerry rightfully object that, insofar as they were sub-
jected to coercion, they were entitled to an equal vote as to 
what my decision should have been? Presumably not, and 
the reason why seems clear: Even though my threat to shoot 
them if they entered my house, ate my food, and raped me 
undeniably coerced them, there seems nothing wrong with 
my unilaterally using coercion to protect my rights. Given 
that I occupy a privileged position over my home, food, and 
body, I am entitled to take proportionate coercive steps to 
actively protect each of these things from those with whom 
I would prefer not to share them, and it seems absurd to 
think that these coercive measures would be impermissible 
unless they were fi rst democratically approved by Ben, Jerry, 
and me. And if we are right to reject a democratic coercion 
principle in contexts like this, why affi  rm it in the political 
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realm? If there is nothing wrong with my unilaterally coercing 
Ben and Jerry to protect my property rights, for instance, 
then why think that there must be something wrong with 
Norwegians unilaterally coercing foreigners in order to pro-
tect their right to freedom of association? Th us, without 
denying Abizadeh’s observation that a country’s immigra-
tion policy is often coercively imposed on foreigners who had 
no say over this policy, one can reasonably reject his overall 
argument on the grounds that it requires a problematic moral 
premise concerning the impermissibility of nondemocratic 
coercion.   8    

 At this point a proponent of the democratic case for 
open borders might object that my analogy between a 
property owner’s repelling intruders and a country’s citi-
zens’ rejecting foreigners is inapt. Such a respondent 
might happily concede that property owners may unilat-
erally use force to protect their rights, but this concession 
strikes her as unproblematic because citizens lack a 
corresponding right that would justify their unilateral use 
of force. We may safely affi  rm the democratic principle of 
coercion in the political context even though we reject its 
analogue in various domestic circumstances, this response 
continues, because citizens enjoy no antecedent right to 
exclude outsiders. 

 It seems to me, however, that this response simply 
begs the question. I grant that a more modest version of 
this objection might fairly be used by Cole against an 
author like Whelan, but it could not similarly be utilized 
by someone like Abizadeh against me. If Cole is right that 
local and regional subunits within a larger structure shows 
that democratic governance is perfectly compatible with 
open borders, then this undermines Whelan’s contention 
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that our commitment to democracy  requires  closing bor-
ders. And if Whelan’s argument fails to show why states 
have the right to close borders, one could legitimately 
object that the analogy with a homeowner is inapt pre-
cisely because Whelan has given us no reason to believe 
that citizens are like the homeowner in having an ante-
cedent right that justifi es their unilateral use of force. 
Because I have provided an independent argument as to 
why a legitimate state’s freedom of association entitles it 
to control immigration, however, I have explained why 
the citizens of a legitimate state have an antecedent right 
to exclude outsiders. My own positive argument may ulti-
mately fail, of course, but someone cannot presume its 
failure without showing precisely why it is inadequate. 
Th us, in the absence of an explanation as to why my (and 
all other) explanations for a state’s right to limit immigra-
tion necessarily fail, it simply begs the crucial question to 
assert that my analogy between a political community and 
a property owner is inapt. 

 It is worth considering, however, whether a second, 
more sophisticated worry may undermine my analogy. In 
particular, without denying that the citizens of legitimate 
states have the right to freedom of association, one might 
worry that a state’s claim to limit immigration is impor-
tantly distinct from a property owner’s claim to her land. 
Th ese two rights may be relevantly distinct, because even if 
citizens are entitled to determine who may join their 
political association, this may not justify their entirely sep-
arate claim to keep people off  of the territory over which 
their state exercises jurisdiction.   9    Th e idea here is that, 
unlike property rights (where dominion over who may 
occupy the land is a core component of the right), rights to 
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freedom of association can be kept distinct from access to 
the territory on which the political associates reside. Put 
plainly, my appeal to the right of freedom of association 
may not suffi  ce because states claim the right not merely to 
reject potential members, they take themselves to be enti-
tled to keep people off  of “their” territory. 

 Th is is an especially sophisticated objection, but I think 
it can be countered once one appreciates that states are 
necessarily territorial. It is not merely a coincidence that all 
states are territorially defi ned; they are delineated in terms 
of land because no other means of sorting political constit-
uents would work. No state could perform the requisite 
political functions of satisfactorily protecting the human 
rights of its constituents unless all citizens deferred to a 
well-known and decisive set of common rules for adjudi-
cating potential confl icts. Th e familiar but nonetheless cru-
cial point is that, because (1) potential confl icts require 
interaction and (2) we typically interact most extensively 
with those who are proximate, a set of legal institutions 
could peacefully settle confl icts only if it has eff ective 
authority over all those who are spatially proximate. Th us, 
since confl icts will abound (and escalate) if those around us 
follow diff erent rules and appeal to competing authorities, 
we cannot politically sort ourselves according to religious 
affi  liation, native language, or hair color as long as we live 
among people with varying religions, languages, and hair 
colors. And if political unions could not perform their legit-
imating functions unless they were territorially delineated, 
there is no reason to be suspicious about the citizens of a 
given state alleging that their rights to freedom of 
association entitles them to keep foreigners out of their 
association  and off  of their territory .   10    
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 In sum, then, the democratic case for open borders as 
Abizadeh has articulated it would provide an important 
competing consideration only for those inclined to believe 
that (1) coercion is impermissible unless democratic rights 
are given to all those over whom coercion is imposed, or at 
least that (2) the citizens of legitimate states have no right 
to the territory under their political jurisdiction. Because 
I am skeptical of both of these claims, I remain unimpressed 
with the democratic case for open borders.   
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though, because a group might lack jurisdictional rights 
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(even when it is politically viable) if it has unjustly come to 
occupy this land. When the Soviet Union forcibly annexed 
Lithuania and then moved masses of Soviet citizens into 
the territory, for instance, this action would not have enti-
tled the new inhabitants to exercise jurisdiction over the 
land in question, even if they had subsequently satisfacto-
rily performed the requisite political functions on this 
territory.        
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         5  

The Utilitarian Case 

for Open Borders   

   THE UTILITARIAN CASE for open borders contends that 
allowing each state to lock its doors to all outsiders results 
in horrible consequences. In addition to economic ineffi  -
ciencies, it perpetuates an international political system in 
which the world’s wealthy and powerful countries have 
tragically little incentive to share their wealth with the 
world’s poor or to use their political leverage to ensure that 
self-serving dictators do not tyrannize their political sub-
jects. Let us consider each of these three charges in order. 

 Th e chief economic worry about giving each state power 
to limit immigration is that closing borders leads to gross 
ineffi  ciencies. Th e concern here is that erecting any kind of 
barriers to entering the marketplace inevitably prevents 
people from fully developing and capitalizing on their poten-
tial. Th us, forcibly excluding foreign workers from domestic 
labor markets makes no more sense than the patently inef-
fi cient practice of separating men and women into distinct 
spheres of employment. We should not stipulate that only 
men can become doctors and only women can become 
nurses when many women are obviously well suited to be 
excellent doctors and plenty of men could be great nurses. 
Analogously, erecting a legal fi rewall around the Norwegian 
economy, for example, would preclude countless foreigners 
from being more usefully and happily employed in Norway. 
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Of course, the particular Norwegians who would have lost 
out in the open competition may well benefi t from the 
protectionist policy that prevented them from being dis-
placed, but from a purely economic perspective, the ineffi  -
ciency of foregoing the opportunity of having the job done 
better by a foreigner is just as problematic as having the less 
qualifi ed of two competing Norwegians on the job. 

 A second utilitarian worry about closed borders is that 
it predictably leads to ineffi  cient distributions of global 
wealth. As things currently stand, of course, a minority of 
the world’s population is fabulously wealthy, while nearly 
half of the people alive today must endure eviscerating, 
absolute poverty. Given the economic principle of diminishing 
marginal returns, it is terribly ineffi  cient to have such stark 
inequality; it would be much better if the wealthy had less 
and the poor had more because this transfer from the wealthy 
to the poor would harm the rich considerably less than it 
would benefi t the poor. In today’s world, though, the wealthy 
are eff ectively able to shield their privileged standing pre-
cisely because they disproportionately live in exclusive 
political societies. And under such a global arrangement, 
the world’s best-off  folks have virtually no contact with, 
and scarcely any incentive to help, those foreigners who are 
struggling to survive in profoundly diff erent circumstances. 
Th is situation would be dramatically altered, however, if 
wealthy countries simply opened their borders. Th e key 
here is not merely that the world’s poor would then be able 
to enter the labor markets of the rich economies, it is also 
that citizens in the wealthy states who feared a huge wave 
of new immigrants would for the fi rst time have substantial 
self-interested reasons to improve the conditions in the 
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developing countries from which the poor immigrants 
would otherwise come. 

 To appreciate the force that such an incentive can have, 
consider how the EU prepared for Portugal’s incorporation 
into the Union.   1    Other members of the EU recognized that, 
given the relative weakness of Portugal’s economy, masses 
of Portuguese would likely fl ock into the wealthier EU states 
as soon as the borders were opened. Because the citizens of 
the other EU states were not thrilled by this prospect, they 
spent years investing in Portugal’s economy before opening 
their borders. Th is preemptive attention to Portugal’s 
economic infrastructure worked more or less as anticipated, 
and, as a consequence, wealthier EU states were able to 
avert the feared inundation of Portuguese immigrants. 
With this example in mind, think again of how a global 
institution of more porous borders would likely aff ect 
international inequality. Consider, for example, the stag-
gering inequality between Europe and Africa. If there were 
no legal barriers to Africans immigrating into Europe, 
masses of Africans could migrate north and thereby dra-
matically improve their life prospects. Just as importantly, 
though, there is every reason to expect that the Europeans 
would be no more enthusiastic about a huge wave of African 
immigrants than they were about the Portuguese. It thus 
seems reasonable to predict that Europeans would invest 
extensive resources into improving conditions on the 
ground in Africa. If so, then one of the greatest benefi ts of 
opening political borders would be the way in which it 
would  dramatically change the incentive structure of citi-
zens of wealthy states: the constituents of affl  uent coun-
tries would for the fi rst time take themselves to have 
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considerable self-interested reasons to help out poor 
foreigners. 

 Th e third advantage to open borders is similar, except 
that it focuses on political tyranny rather than economic 
inequality. As the world is currently geopolitically orga-
nized, there is an enormous amount of political tyranny. 
Th is is not surprising. Given the current state of interna-
tional law and state practice, political leaders have all of the 
predictable incentives to abuse their citizens and lamen-
tably few reasons to refrain from doing so. Most impor-
tantly, as things now stand, when one country’s leader 
exploits her subjects, this typically has negligible conse-
quences for foreigners. As a result, foreign powers (who are 
usually the only ones with the political leverage and/or the 
military might to make a real diff erence) often seem to do 
little more than wring their hands and implore the off end-
ing tyrants to stop their unconscionable actions. Imagine 
how things would change, however, if there were no legal 
impediment to these maltreated subjects’ emigrating. If 
tyrannized Africans were legally free to simply pack their 
bags and migrate to the secure liberal democracies in 
Europe, for instance, this freedom of migration would be 
doubly advantageous. First and most obviously, it would 
allow countless people who would have otherwise been 
trapped to fi nd political refuge in liberal democratic states. 
As with economic inequality, though, there would be a sec-
ond, more important, advantage. If the victims of political 
tyranny in Africa were free to migrate to Europe, then the 
costs of this tyranny would no longer be neatly cabined, 
and the citizens of European powers would for the fi rst 
time have powerful incentives to curb political oppression 
in foreign lands. In particular, if the citizens in the EU 
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would not welcome a massive wave of African immigrants 
(as seems likely), then they would have self-interested rea-
sons to use whatever means are necessary to put real 
pressure on African leaders to refrain from abusing their 
power. If so, then opening borders would appear to alter 
the existing geopolitical structure so that those with the 
most power (i.e., wealthy liberal democracies) would fi nally 
have strong incentives to help protect those foreigners who 
to this point have been utterly defenseless against even the 
most egregious forms of political tyranny. 

 In sum, refl ecting on how opening political borders 
would aff ect economic effi  ciency, global inequality and 
political tyranny reveals that the utilitarian can cite at least 
three substantial advantages to stripping states of the right 
to set their own immigration policies. Clearly these are 
weighty considerations. Nonetheless, for several reasons 
I am ultimately unconvinced by the utilitarian case. In 
particular, if one also factors in potential  costs  of denying 
states control over their territorial boundaries, it becomes 
much less clear that there would be a net gain to such a 
move. More importantly, though, the deontological nature 
of a state’s right to self-determination entails that it may 
withstand such appeals to overall effi  ciency and other mere 
consequential considerations. Consider each of these 
points. 

 First, without denying that allowing states to restrict 
immigration can generate economic ineffi  ciencies and per-
petuates a system in which the rich and powerful states 
have lamentably little incentive to address international 
inequality or the political oppression of foreigners, it does 
not automatically follow that opening borders would result 
in a net gain. It may be that, imperfect as it no doubt is, the 
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current international order works as well as it does only 
because countries have sovereign rights over their own 
aff airs. Th e central idea here is that, just as the institution 
of private property does domestically, the presence of a 
variety of separate, relatively closed states enables us to 
avoid a global tragedy of the commons. John Rawls makes 
precisely this point in  Th e Law of Peoples :

  An important role of a people’s government, however arbi-
trary a society’s boundaries may appear from a historical 
point of view, is to be the representative and eff ective agent 
of a people as they take responsibility for their territory 
and its environmental integrity, as well as for the size of 
their population. As I see it the point of the institution of 
property is that, unless a defi nite agent is given responsi-
bility for maintaining an asset and bears the loss for not 
doing so, that asset tends to deteriorate. In this case the 
asset is the people’s territory and its capacity to support 
them  in perpetuity ; and the agent is the people themselves 
as politically organized.   2      

 To motivate Rawls’s worry about the dangers of a global 
tragedy of the commons, consider the example of population 
control. As David Miller has argued, we may leave ourselves 
eff ectively unable to curb global population growth unless 
individual states are allowed to control immigration into 
their territories.   3    Miller speculates that political leaders will 
have the requisite incentives to impose the politically 
unpopular measures necessary to slow population growth 
only if their countries are forced to internalize the costs of 
a population explosion. Consider the dramatic measures 
China instituted, for instance. Whatever one thinks about 
the permissibility of enacting such policies, clearly the 
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 politicians who imposed them had to expend a great deal of 
political capital in order to overcome the resistance to such 
legislation. As Miller notes, however, there would be con-
siderably more resistance to such legislation if China did 
not internalize the costs of its own population growth. In 
other words, if citizens in China were free to resettle else-
where in the world, then many would no doubt respond to 
the overcrowding at home by simply moving abroad. And, 
under these conditions, people in China would be less 
concerned with the (now externalized) costs of overpopula-
tion and thus would likely be that much more resistant to 
any politically imposed restrictions on procreative freedom 
designed to curb population growth. 

 Without speculating as to how many other applications 
of this tragedy of the commons there might be, it is not 
unreasonable to wonder whether opening borders would be 
nearly as benefi cial, all things considered, as we would like 
to think. Rather than give everyone in the world access to 
thriving economies and stable liberal democracies, open 
borders may lead to the erosion of those conditions 
necessary for the economies and/or political arrangements 
to eff ectively function. If so, then a better long-term 
strategy, from a utilitarian perspective, might be to con-
tinue to allow states to be self-determining, while stepping 
up our eff orts to export the economic and political arrange-
ments which make wealthy liberal democracies the envy of 
so many.   4    

 For the sake of argument, however, let us assume that 
I am wrong. Th at is, let us presume that, considered glob-
ally, things would be more effi  ciently organized if states 
were not allowed to exclude outsiders. Would the utilitarian 
case for open borders then be decisive? I think not. To see 
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why, it is important to recall that I have defended a de -
ontologically based moral right, not a consequentialist 
prescription for how to maximize the welfare of all involved. 
And if legitimate states have a moral right to design and 
enforce their own immigration policies, they would seem 
entitled to exercise this right in suboptimal ways, just as 
you and I are entitled to organize our own aff airs in ways 
that are far from maximally effi  cient. 

 To appreciate the force of this point, recall our earlier 
example of a society with a governmental agency that spec-
ifi es who will marry whom and who will raise which chil-
dren. For the sake of argument, suppose that this agency 
would do a better job determining family arrangements 
than we could do if left to our own devices. In other words, 
just as Plato believed that it would be better if the children 
of guardians were raised in community rather than by their 
biological parents in nuclear families, let us assume that 
familial relations as a whole would be better if the government 
were empowered to determine who associated with whom. 
Would we then conclude that individuals do not enjoy a 
right to freedom of association in the familial realm? 
Presumably not. It seems more accurate, to put it mildly, 
that each individual’s position of moral dominion entitles 
her to choose her own marital partner (if any), even if we 
assume that government offi  cials are somehow better 
equipped to make these decisions. And if we have no doubt 
that an individual’s right to dominion over her own aff airs 
prevails in these circumstances, then it seems natural to 
conclude that a legitimate state’s claim to political 
 self-determination is similarly invulnerable to being over-
ridden by the prospect that ineffi  ciencies will predictably 
result from the state’s exercise of its sovereign rights. 
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Putting this point in terms of Norway, this is why we 
affi  rmed Norway’s right to remain independent of the 
European Union even if Norway’s integration into the 
EU would both make the EU stronger  and improve conditions 
for the Norwegians themselves . 

 At this point, a critic might object that I am fetishizing 
political self-determination. After all, the utilitarian case 
for open borders does not merely allege that things would 
in general be more  effi  cient  if there were open borders, it 
emphasizes that denying states control over immigration 
may be among the best ways to help masses of innocent 
people who are currently living under the crushing weight 
of absolute poverty and political oppression. For me to 
privilege the self-determination of European countries over 
the basic needs of Africans in this way, for example, seems 
unspeakably callous. 

 I heartily endorse the moral premise that motivates this 
objection: We should not be absolutists about self- determination, 
and if presumptive rights to group autonomy can be defeated by 
anything, presumably they would be outweighed by the widespread 
morbidity and mortality of others. It is important to recall, 
though, that I have not at any point necessarily defended the 
sovereignty of existing states (European or otherwise) as 
they all currently operate. On the contrary, I have repeatedly 
stressed that I mean to defend the rights to self-determina-
tion not of all states but only of  legitimate  states, where 
legitimacy is cashed out in terms of satisfactorily protect-
ing and respecting human rights. And as the term “human” 
rights is meant to indicate, people are entitled to such 
rights merely by virtue of their humanity, not just in case 
they are our fellow citizens. Th us, if the peril of Africans is 
a human rights issue (and one would be hard-pressed to 
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deny that it is), then it very well may have implications for 
the legitimacy of European (among other) states who do 
relatively little while Africans are dying en masse from 
starvation brought on (in large part, at least) by political 
corruption. Th us, my position is perfectly compatible with 
concluding that only those European countries that do 
enough to help the imperiled Africans are morally entitled to 
be self-determining. And if my position entails that European 
states may exclude outsiders only if they are suffi  ciently 
responsive to the basic needs of individuals all over the globe, 
then it seems unfair to characterize my views as wrongly 
privileging the relatively insignifi cant interests of the haves 
over even the basic needs of the have-nots. 

 Here a persistent critic may object that I have simply 
missed the point. It is not enough for me to blithely assert 
that wealthy countries may jealously guard their freedom 
of association as long as they do enough to assist foreigners 
where they are (as I did in response to the egalitarian case 
for open borders, for instance), because this particular con-
cern about the needs of outsiders is most forceful when 
construed as a claim about real-world solutions. It is all well 
and good for me to conclude that a European state may 
choose whether to accept African immigrants or to export 
resources to Africa, but the problem is that in the real world, 
European states tend to do precious little of either. 
Europeans will continue to do little more than wring their 
hands and lament how tragic the situation in Africa is, this 
objector continues, until we dramatically change their 
actual incentives. Unless we force all countries to open their 
borders, my requirement that wealthy states either welcome 
immigrants or send more aid abroad will not save a single 
African child’s life. 
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 Again, I share the sentiment behind this latest under-
standing of the objection: No one who works on these issues 
can help but be frustrated that those who actually control 
the power seem so little moved by considerations of global 
justice. Having said this, I am not sure why this frustration 
singles out my position as uniquely impotent in the real 
world. I readily concede that citizens in wealthy countries 
would be much more attentive to suff ering elsewhere if 
there were completely open borders, but this does not show 
that my proposal should be rejected as conspicuously 
utopian, because the obvious truth is that no one has the 
power to force wealthy countries to open their borders. 
What is more, if anyone did have this power, then they 
would equally have the power to force these countries to 
 either open their borders or do more to help outsiders where 
they currently live . Indeed, insofar as the latter requirement 
provides multiple options, it is  less  demanding of wealthy 
states and thus would presumably be met with less resis-
tance. If anything, then, my proposal actually has greater 
application to the real world since it is more realistic to 
think that we will someday be in a position to impose the 
less onerous of two potential moral requirements on pow-
erful political institutions. 

 In the end, then, I am no more convinced by the utili-
tarian case for open borders than by its egalitarian, liber-
tarian, or democratic counterparts. As far as I can discern, 
the presumptive case for a legitimate state’s right to control 
immigration prevails over the standard rivals in the litera-
ture. Th us, rather than further defend the argument based 
on freedom of association, in the remainder of my portion 
of this book I shall turn instead to a number of more specifi c 
issues concerning the morality of immigration.   
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     Notes   

     1.  I owe this example to David Jenkins.  
   2.    John Rawls,  Th e Law of Peoples  (Cambridge, MA: Harvard 

University Press), pp. 38–39  .  
   3.    David Miller, “Immigration: Th e Case for Limits,” in Andrew 

I. Cohen and Christopher Heath Wellman (eds.),  Contemporary 
Debates in Applied Ethics  (Malden, MA: Blackwell Publishing, 
2005).   

   4.   In a related vein, consider Th omas Christiano’s suggestion 
that wealthy democracies should for the time being be 
allowed to exclude foreigners so as to be better able (and 
more willing) to build the international institutions that are 
most likely to put the world’s poor in a better position to live 
minimally decent lives. Th e basic idea here is that the world’s 
poor are destined to be subjected to horrifi cally corrupt and 
incompetent domestic governance until the larger geopolit-
ical context is dramatically improved via the construction of 
international institutions, like the International Criminal 
Court. And to have any chance of making a real diff erence, 
these global institutions will have to be designed and sup-
ported primarily by the world’s wealthy, liberal democratic 
countries. Th ese states will be able and willing to undertake 
this task, however, only if their domestic economies, cul-
tures, and political environments are relatively safe and 
secure, and this requires that they be free from worries about 
massive unwanted immigration. Th us, for the indefi nite 
future we should grant states the right to design and enforce 
their own immigration policies, because denying states such 
a right will undermine the prospects that these regimes will 
be able and willing to construct the larger, international 
mechanisms that, in turn, will provide the best long-term 
chances of substantially improving the lot of the world’s 
poorest denizens. See  Th omas Christiano, “Immigration, 
Political Community and Cosmopolitanism,”  San Diego Law 
Review  45 (2008): 933–961.         
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         6   

Refugees   

   FOLLOWING THE 1951 Convention Relating to the Status of 
Refugees, international law defi nes a refugee as someone 
who “owing to a well-founded fear of being persecuted for 
reasons of race, religion, nationality, membership of a 
particular social group, or political opinion, is outside the 
country of his nationality, and is unable to or, owing to such 
fear, is unwilling to avail himself of the protection of that 
country.”   1    Critics have protested that this defi nition is too 
narrow in at least three important ways.   2    First, why focus 
exclusively on victims of group-based persecution? And even 
if we do think in terms of groups, why restrict ourselves to 
these particular groups? What if someone is persecuted qua 
woman or qua homosexual, for instance? Second, given the 
variety of threats to living a minimally decent human life, 
why insist that only those vulnerable to persecution can 
qualify as refugees? What about so-called economic refugees 
or those who are fl eeing a civil war, for instance? As Joseph 
Carens explains, “From a moral perspective, what should 
matter the most is the seriousness of the danger and the 
extent of the risk, not the source of the threat or the motiva-
tion behind it.”   3    Th ird, why think that someone must already 
be “outside the country of his nationality” in order to qualify? 
What if an individual is being detained at the border or is too 
frail or impoverished to migrate without assistance, for 
example? As Michael Walzer questions, “Why be concerned 
only with men and women actually on our territory who ask 
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to remain, and not with men and women oppressed in their 
own countries who ask to come in? Why mark off  the lucky 
or the aggressive, who have somehow managed to make their 
way across our borders, from all others?”   4    

 Putting to one side the moral justifi cation for this 
narrow defi nition, its historical explanation seems relatively 
clear. To begin, one must recall that this convention 
occurred in 1951 and, like so many human rights docu-
ments, it was a direct response to the horrors of World War 
II (or as James W. Nickel more eloquently puts it, “Today’s 
idea of human rights is a compound that was brewed in the 
cauldron of World War II.”).   5    Th is historical context pre-
sumably helps explain both the emphasis on persecution 
and the particular focus on group-based harms. As Carens 
observes, “European Jews fl eeing from Nazi Germany are 
the archetype of the genuine refugee. Th e tragic and shame-
ful failure of many countries, including Canada and the 
United States, to accept Jews seeking asylum in the late 
1930s and even the 1940s remains a vivid memory today 
and provides much of the moral impetus for the mainte-
nance of a refugee regime that includes the right to asylum 
as one of its components.”   6    Second, this defi nition refl ects 
the generally accepted presumption that each state has sov-
ereign authority over, and primary responsibility for, its 
own constituents. Th is Westphalian orientation provides 
two rationales for specifying that refugees be outside of 
their home country; not only is it presumed that Germany, 
say, is principally charged with the task of attending to the 
needs of everyone within its own territorial jurisdiction, it 
would be considered an impermissible violation of 
Germany’s sovereignty for a foreign country to unilaterally 
take it upon itself to help even the desperately needy on 
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German soil. Th ird and most importantly, this narrow defi ni-
tion is the product of real-world political pressure from leaders 
who worry about the international legal demands entailed by 
a more expansive defi nition. As Andrew Shacknove observes, 
“states reason in reverse from their fear that they will be 
forced to shoulder the burden of assisting refugees unilater-
ally to a narrow conception of refugeehood which limits the 
number of claimants.”   7    

 I share these worries about this restricted defi nition of 
refugees. If human rights are best understood as the pro-
tections humans need against the standard threats to living 
a minimally decent life, then it strikes me that anyone 
whose human rights are in jeopardy should qualify as a ref-
ugee. Defi ned thusly, a refugee would be anyone who has a 
particularly urgent claim to help because her current state 
is either unable or unwilling to protect her human rights. 
I will not press this issue here, however, because my chief 
purpose in considering refugees in this study is as a poten-
tial exception to my claim that legitimate states have the 
right to exclude outsiders. Retaining the traditional, narrow 
defi nition seems appropriate, then, since this provides the 
toughest challenge to my account. 

 For several reasons, refugees are thought to be an espe-
cially compelling counterexample to anyone who seeks to 
defend a state’s discretion over immigration. First, unlike 
someone who merely wants to migrate to improve an 
already good life (such as an artist who wants to live in New 
York, for example), the refugee is unable to live a minimally 
decent human life in her home country. More importantly, 
insofar as this person specifi cally needs protection from 
her state, she cannot be helped from abroad. Unlike a poor 
Chadian to whom Norwegians might ship resources, for 
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 instance, an Iraqi Kurd persecuted by Saddam Hussein’s 
Baathist regime cannot be helped in any other way than by 
being given refuge in a foreign country. Finally, given that 
the refugee has fl ed her home country and is requesting 
asylum from the new state, the latter is now involved in the 
situation. As regrettable as it might be for Norway to refuse 
to send funds to starving Chadians, for instance, Norway is 
not thought to be complicit in their starvation in the same 
way it would be if it forcibly returned a Kurdish asylum 
seeker to Iraq, where she was subsequently tortured. As 
Walzer puts it, “We seem bound to grant asylum . . . because 
its denial would require us to use force against helpless and 
desperate people.”   8    Combining these points, a refugee’s 
plight appears morally tantamount to that of a baby who 
has been left on one’s doorstep in the dead of winter. Only 
a moral monster would deny the duty to bring this infant 
into her home, and no theorist who endorses human rights 
could deny that states must admit refugees. 

 I agree that the citizens of wealthy states are obligated 
to help refugees, but I am not convinced that this assistance 
must come in the form of more open admissions. Just as we 
might send food and other resources to the world’s poor, we 
can try to help persecuted foreigners in their home state. 
Imagine that Iraqi Kurds request asylum in Norway, for in-
stance. Assuming that these Kurds are in fact being perse-
cuted, it is natural to conclude that Norway has no choice 
but to allow them to immigrate. But this conclusion is too 
hasty. While there would presumably be nothing wrong 
with welcoming these Iraqis into Norway’s political 
community, there are other options if the Norwegians 
would prefer not to expand their citizenship. If Norway 
were able to protect these Kurds in their homeland,  creating 
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a safe-haven with a no-fl y zone in Northern Iraq, for in-
stance, then there would be nothing wrong with Norway’s 
assisting them in this fashion. (Indeed, in many ways, 
helping in this manner seems preferable.) Th e core point, of 
course, is that if these persecuted Kurds have a right against 
Norwegians, it is a general right to protection from their 
persecutors, not the more specifi c right to refuge  in Norway . 
If Norway provides these Kurds refuge in Iraq, then the 
Kurds cease to qualify as refugees and thus no longer have 
any special claim to migrate to Norway. 

 Some will resist my proposal on the grounds that 
Norway should not meddle in Iraq’s domestic aff airs, but 
this objection wrongly presumes a Westphalian orientation 
in which all de facto states occupy a privileged position of 
moral dominion over all matters on their territory. As I have 
argued above, only legitimate states are entitled to political 
self-determination, where legitimacy is understood in 
terms of satisfactorily protecting the rights of one’s con-
stituents and respecting the rights of all others. And any 
state that persecutes its own citizens (as the Baathist 
regime did when it targeted Kurds) clearly does not ade-
quately secure the human rights of its citizens and thus is 
manifestly not entitled to the normal sovereign rights that 
typically make humanitarian intervention in principle 
wrong. And note: I am not saying that it will always be easy 
or advisable to intervene and fi x a refugee’s problem at its 
source (on the contrary, I would think that countries would 
more often prefer to admit refugees than to forcibly inter-
vene on their behalf); I allege only that there is nothing in 
principle that necessarily prohibits foreign states like 
Norway from providing refuge to persecuted groups like 
Iraqi Kurds in their native countries. 
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 At this point, one might protest that Norway must 
admit these Kurdish refugees at least until it has adequately 
secured a safe-haven in northern Iraq. I wholeheartedly 
agree: No matter how jealously the Norwegians might 
guard their political membership, the Kurds must not be 
returned until their protection against persecution can be 
guaranteed. It is important to notice, however, that 
Norwegians need not extend the benefi ts of political mem-
bership to these temporary visitors any more than it must 
give citizenship to other guests, like tourists, who are in 
the country for only a short time. What is more, if I am 
right that there is nothing wrong with Norway’s inter-
vening in Iraq once the Kurdish refugees have already 
arrived on Norway’s doorstep, then presumably it would 
equally be permissible for Norway to intervene preemp-
tively, so as to avert the mass migration. After all, Norway’s 
intervention is justifi ed by the initial acts of persecution, 
not by the subsequent migration of masses of refugees. 

 Before closing, I would like to return to the analogy of 
the baby on the doorstep, not to insist that it is inapt, but 
because I think refl ecting on this domestic case actually 
confi rms my analysis of refugees. Suppose, then, that I open 
my front door in the dead of winter and fi nd a newborn 
baby wrapped in blankets. Clearly, I must bring the infant 
in from the cold, but it does not follow that I must then 
adopt the child and raise her as my own. Perhaps it would 
be permissible to do so, but it seems clear that I would not 
be required to incorporate this child into my family if 
I would prefer not to. Th is child has a right to a decent 
future, and its arrival on my doorstep may well obligate me 
to attend to her needs until I can fi nd her a satisfactory 
home, but the infant’s valid claim not to be left out in the 
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cold does not entail the entirely distinct right to permanent 
inclusion in my family. I thus conclude that the analogy 
between a refugee and a baby left on one’s doorstep is both 
apt and instructive. In both cases, one can nonvoluntarily 
incur a stringent duty to help the imperiled individual. But 
just as one can satisfactorily discharge one’s duty to the vul-
nerable child without permanently adopting it, a state can 
entirely fulfi ll its responsibility to persecuted refugees 
without allowing them to immigrate into its political 
community. 

 In the end, then, I respond to the challenge posed by 
the plight of refugees in the same way that I countered the 
egalitarian case for open borders surveyed above: by con-
ceding a stringent duty to help but insisting that this obli-
gation is disjunctive. Just as wealthy states may permissibly 
respond to global poverty either by opening their borders 
or by helping to eliminate this poverty at its source, coun-
tries that receive refugees on their political doorstep are 
well within their rights either to invite these refugees into 
their political communities or to intervene in the refugees’ 
home state to ensure that they are eff ectively protected 
from persecution there. And fi nally, while my approach may 
seem striking to those who (wrongly) presume that coun-
tries may never permissibly forcibly interfere in each others’ 
domestic aff airs, it is important to note that nothing about 
my analysis confl icts with the requirements laid out in the 
1951 Convention. Th is is because, contrary to common 
misperception, this Convention does not actually require 
countries to allow refugees to immigrate. As Michael 
Dummett observes, more minimally, it only prohibits con-
tracting states “from sending refugees back to any territory 
in which their lives or freedom would be threatened by 
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reason of their race, nationality, religion, social group or 
political opinion; if they do not off er asylum, they must 
allow a refugee reasonable time to obtain admission to 
another country.”   9    Th us, while my insistence that foreign 
states need not respect the sovereignty of any regime that 
persecutes its own citizens certainly fl ies in the face of the 
traditional, Westphalian approach to international ethics, 
my contention that states need not necessarily welcome all 
refugees into their political communities does not contra-
dict the paramount international legal document on the 
status of refugees. I conclude, then, that, as tragic as the 
cases of many refugees no doubt are, they do not neces-
sarily constitute an exception to my conclusion that legiti-
mate states are entitled to exclude all outsiders, even those 
who desperately seek to gain admission.   
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 Toward an International 

Institution with Authority over 

Immigration   

   IN THE PREVIOUS chapter, I likened a refugee’s situation to 
that of a baby one fi nds on one’s doorstep. Although I think 
this analogy is generally apt, there is at least one important 
respect in which it is importantly misleading. In particular, 
the current global situation is radically diff erent because of 
the sheer number of people in need. In the case of a single 
baby who appears on my doorstep, its reliance on me in 
particular is salient, and there is relatively little doubt about 
what I must do. Given the millions of displaced and other-
wise imperiled people in the real world, however, things are 
much more complicated and open-ended. It is not just that 
any given wealthy state has masses of desperate people 
knocking on its door, it is also that countless more would 
follow closely on the heels of those admitted. In addition, 
even if a country like Norway, say, admitted every last ref-
ugee who arrived on its political doorstep, this would not 
come close to solving the larger problem, as there would be 
masses of others around the world too impoverished or oth-
erwise imperiled to put themselves in a position to formally 
ask for asylum in Norway. Given this, in some ways a better 
analogy than a single baby who mysteriously arrives on 
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one’s doorstep would be a seemingly endless fl ood of thou-
sands of babies who are continuously left abandoned in the 
parks, train stations, and other public spaces in one’s city. 

 In the face of this more pervasive and systemic problem, 
it is no longer so clear what any given individual should do. 
In addition to the fact that no baby has a special claim that 
you in particular help her, it is hard not to feel impotent; no 
matter how many babies you care for, there would still be 
thousands of others left out in the cold. Given this, it is 
tempting to merely lament the tragedy of it all and then to 
organize one’s life so as to minimize the discomfort that 
invariably occurs whenever one comes face to face with 
these helpless infants. (One might try to avoid the parks 
and other areas where these babies tend to be abandoned, 
for instance.) Of course, this is essentially what wealthy 
states currently do; they begrudgingly concede the duty to 
treat asylum seekers with minimal decency and then expend 
enormous resources to deter potential refugees from mak-
ing their way to the country’s political doorstep. As the 
revised analogy with the masses of babies being abandoned 
in the city’s public spaces shows, however, this regrettable 
behavior is altogether understandable. Why in the world 
would Norway welcome all asylum seekers with open arms 
when this would inevitably lead to an exponential increase 
in subsequent applicants for refuge who, even if also 
admitted, would not come close to eliminating all of the 
tragic suff ering in the world? 

 Most importantly, notice that the problem is not neces-
sarily that all of the wealthy countries combined lack the 
resources to satisfactorily address the problem. Rather, the 
trouble is that not even the wealthiest country can solve 
things on its own, and in the absence of a coordinated eff ort, 
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there is no way to conclusively specify which portion of the 
problem any given powerful state should or must address. 
Given this, each does very little. In short, the current global 
refugee crisis presents a particularly tragic collective action 
problem, and because the principal actors are political states 
and the problem is global in scope, it seems only natural 
that we should design and authorize an international insti-
tution to address it, just as we have sought to construct an 
International Criminal Court to address the global culture 
of impunity and worked toward international arrangements 
like the Kyoto Protocol in order to stem the international 
problem of climate change. Th e pivotal thought is that, if a 
centrally organized body can evaluate the problem from a 
global perspective, it can then assign manageable pieces to 
each of the powerful states. In the absence of such a coordi-
nated eff ort, however, there seems no realistic hope of 
eff ectively tackling this enormous problem. 

 I have a great deal of sympathy for those who advocate 
such a solution. However, it is important to recognize that 
even if we could somehow create an institution sophisti-
cated and authoritative enough to conclusively determine 
what each country’s portion of the collective solution must 
be, it still would not follow that individual states would nec-
essarily be morally required to accept any immigrants. Let 
me explain. 

 For starters, notice how incredibly diffi  cult it would be 
to determine which countries should be assigned responsi-
bility for how many (and which particular) refugees. For the 
purposes of simplicity, let us assume that (1) the world is 
made up of two hundred countries and that it is clear that 
exactly half of them are politically and economically stable 
enough to off er eff ective refuge to the global needy and 
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that, according to the best defi nition of a refugee, (2) there 
are one hundred million refugees in need of help. 

 Other things being equal, each able country’s doing its 
fair share would involve each doing an equal share, and thus 
each able country should accommodate one million refu-
gees. Th e problem, of course, is that in the contemporary 
geopolitical world, things are far from equal. Some coun-
tries are more politically stable than others, some have 
more robust economies, some have more land or people or 
greater population density, some have more natural 
resources, some are more culturally diverse, and some have 
historically been more open to immigration than others. 
Each of these factors seems relevant in determining how 
great a sacrifi ce it would be for a country to accept an infu-
sion of newcomers. To begin with an obvious case, clearly it 
would be much easier for a relatively large, wealthy, 
politically stable country with a culturally diverse population 
and a long history of accepting immigrants to admit one 
million refugees than it would be for a small, poor, politically 
fragile, and culturally homogeneous state. Th at much seems 
clear, but how many more would it be fair to ask the former 
to accept than the latter? And just as important, how should 
we divvy up the responsibilities between a large and diverse 
but poor and instable country versus a small, homoge-
neous, wealthy, and stable one? 

 Of course, determining a country’s relative capacity for 
refugees is just one variable in the equation; a country’s fair 
share of the solution is presumably also a function of the 
role (if any) it has played in creating the problem in the fi rst 
place. If the crises that push refugees to fl ee Algeria were 
the result of France’s colonization, for instance, then pre-
sumably France should at least be held responsible for a 
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larger share of these refugees than other comparably situ-
ated countries. On the other hand, if, say, Sweden’s gen-
erous aid to Algeria has dramatically mitigated what would 
otherwise have been a much worse humanitarian disaster 
there, then it likewise seems that Sweden should be assigned 
a correspondingly smaller portion of the refugees. 

 In addition, decisions will have to be made about which 
refugees should be helped in their homeland (with foreign 
aid and/or military intervention) and which cannot pos-
sibly be helped in their native countries and thus must be 
given political shelter abroad. Again, for the sake of sim-
plicity, let us assume 80 million clearly should be assisted 
where they are, and 20 million must be distributed among 
the 100 countries capable of accepting refugees. Finally, to 
make the case against sovereign control over immigration 
as diffi  cult as possible, let us also assume that sovereign 
states like Norway may not unilaterally choose how they 
fulfi ll their portion of the solution but instead are morally 
obligated to contribute precisely in the fashion commanded 
by the international organization. In other words, if this 
agency determined that Norway must help one million ref-
ugees, Norway would not have the discretion to choose 
where and how to help this number of people; rather, the 
agency would have the authority to assign Norway one mil-
lion particular needy foreigners who cannot feasibly be 
helped at home and thus must be allowed to immigrate. 

 Once I grant  all  of the foregoing assumptions, then 
surely, under these highly idealized and specifi c conditions, 
Norway will have no choice but to open its borders to those 
one million refugees the international organization has 
assigned to it. After all, I cannot invoke state sovereignty in 
this case, because I have already granted for the purposes of 
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argument that Norway is obligated not only to do the 
 amount  of work that the agency has specifi ed, but also the 
 specifi c chore  it has been assigned. Even here, though, I think 
that Norway would not in the end be morally obligated to 
open its borders because, even in these circumstances, it 
would have the option to hire someone else to do its chore 
for it. As always, of course, Norway would be at liberty to 
admit one million refugees it has been assigned. For the 
sake of argument, though, let us assume that Norwegians 
are resolutely opposed to welcoming in any foreigners. To 
avoid shirking their share of responsibility for the world’s 
refugees, Norway could simply pay a neighboring country, 
like Denmark, to accept the prospective immigrants. Th e 
bottom line here is that if Norwegians really cared so pas-
sionately about excluding (these particular) outsiders from 
their political community, then presumably other countries 
would be willing to accept these immigrants in return for 
some level of compensation that the Norwegians would 
happily pay. 

 At this point, one might be inclined to reject this possi-
bility outright as inherently immoral; after all, a fi nancial 
sale of imperiled refugees is reminiscent of a slave trade. 
Th is objection is not fair, though. To see why, imagine that 
you and I are neighbors who live in the wilderness. Although 
our homes are not far apart from each other, no one else 
lives within a hundred miles, and the nearest city of any 
size is over fi ve hundred miles away. Finally, imagine that 
you and I come outside in response to the cries of a baby 
who has been abandoned between our two houses. Now, 
presumably neither of us has a duty to adopt this child and 
raise her as if she were our own, but it equally seems clear 
that we must do what we can to make sure that she is taken 
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care of. Neither of us particularly relishes the idea of taking 
this infant into the city, where there are suitable orphan-
ages (indeed, both of us specifi cally moved out into the 
wilderness to avoid the city), but presumably one of us must 
do at least that. Would it necessarily be impermissible for 
me to off er you $500 dollars to take this baby to the city? 
I do not believe so. 

 Moreover, notice that analogous markets have recently 
emerged around real-world international institutions 
designed to address other global problems. In particular, 
consider the trading of carbon emissions that currently 
occurs in light of pollution regulation like that of the Kyoto 
Protocol. Norway and Denmark both signed on to this 
Protocol in April of 1998, and thus each has committed to 
keeping its carbon emissions under certain designated 
levels. Let us suppose, however, that Norway desperately 
wants to exceed these limits. If so, it need not choose solely 
between either flouting its agreement or meeting its 
targets; it also has the option of buying so-called “credits” 
from another country like Denmark. If it is that important 
to Norway to exceed its allotted limit by X, for instance, 
then it can pay Denmark to pollute X less than its allot-
ment. And there is nothing inherently wrong with this, 
because our aim in pursuing the Kyoto Protocol was not 
specifi cally to curb  Norway’s  emission of greenhouse gas-
ses; rather, it was to limit total emissions, and there is 
nothing about countries trading these units that interferes 
with this goal. Similarly, theorists routinely advocate the 
creation of a central agency with authority over global 
immigration not out of a particular concern that  Norway  
admit a certain number of immigrants, but because they 
see such a  mechanism as necessary to solving the current 
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global refugee crisis. And since Norway’s paying Denmark 
to accept more than its designated share of refugees impedes 
our attempts to solve the global refugee problem no more 
than Norway’s paying Denmark to pollute less than its 
designated share interferes with our attempt to curb global 
emissions, the former should not be ruled out as inherently 
impermissible any more than the latter. 

 In sum,  if  a country like Norway chooses to jealously 
restrict foreigners from joining its political community 
(and, again, at no point have I argued that a country  should  
adopt this stance), then even a wisely designed and per-
fectly run global institution with authority to assign 
particular shares to legitimate states would not necessarily 
leave countries in the position where their only two choices 
would be to open their borders or act immorally.     
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Guest Workers   

   THE CLASSIC DISCUSSION of guest workers is Michael 
Walzer’s moral analysis of European countries’ practice of 
importing employees from states like Turkey. Th ese states 
have since revised their policies, but at the time of Walzer’s 
study, a country such as West Germany would invite Turks 
in to perform a variety of undesirable but socially necessary 
jobs in construction and trash collection, for instance. 
Because the economy was so much worse in Turkey, many 
Turks were happy to off er their services at levels of pay con-
siderably lower than what German workers would have 
demanded. Th us, it appeared to be a “win-win” situation, 
since the Germans were able to employ an enormous 
amount of relatively cheap labor, and many Turks were able 
to earn considerably more money than would have been 
possible in their home country. 

 Th is is only part of the story, though. Another aspect of 
this arrangement is that even Turks who relocated to 
Germany for extended periods were denied the rights and 
privileges of German citizenship. If a worker and her family 
lived in Germany for twenty years, for instance, they would 
never be allowed to vote or help themselves to many other 
standard benefi ts of full political membership. Indeed, even 
the children of workers who were born and raised exclusively 
in Germany had no legal claim to become citizens. Not sur-
prisingly, Walzer found this policy objectionable. In his view, 
Germany could permissibly admit as many or as few Turkish 
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workers as it saw fi t, but it was not at liberty to bring in a 
group of permanent workers and then treat them as political 
subordinates. As he put it, “Democratic citizens, then, have a 
choice: if they want to bring in new workers, they must be 
prepared to enlarge their own membership; if they are 
unwilling to accept new members, they must fi nd ways within 
the limits of the domestic labor market to get socially 
necessary work done. And those are their only choices.”   1    

 I agree with Walzer’s conclusion; it strikes me as clearly 
wrong to create such a political underclass, even if the guest 
workers happily accept these positions with full knowledge 
of the rights and responsibilities involved. It is important 
to notice, however, why some might be dubious of this posi-
tion. In particular, if the potential guest worker has no right 
to admission, then how can she have a conditional right 
to political-equality-if-admitted? Imagine, by comparison, 
that a Turk wants to buy a German person’s car. Given that 
the German car-owner has no duty to sell her car, presum-
ably she is at liberty to demand whatever price she likes. 
Most importantly, if the German put an extremely high 
price on it, no one would object that, “You clearly have no 
duty to sell your car, but you nonetheless have a duty put a 
reasonable price tag on it if you do ultimately off er it for 
sale.” And if Germans have no conditional duty to sell their 
cars for specifi c prices if they choose to sell them, why think 
that they have a conditional duty to off er jobs to guest 
workers with certain political conditions if they choose to 
hire foreign labor? Given this, it is tempting to conclude 
that egalitarian considerations either give Turks a right to 
equal citizenship within Germany or they do not, but they 
cannot generate a conditional right which depends on the 
choice of the Germans. 
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 In response, we should begin by noting that we rou-
tinely posit conditional duties. Th ough it is perhaps more a 
matter of custom than of morality, consider the familiar 
injunction that men should remove their hats before 
entering a church. Even though there is neither a general 
requirement to take one’s hat off , nor a requirement to 
enter church, few are perplexed by the conditional require-
ment that one must remove one’s hat if one goes in a church. 
In this case, the conditional prohibition is explained by the 
thought that, while there is nothing generally disrespectful 
about hat-wearing, it  is  disrespectful when done in church. 
In other words, it is only when combined with church that 
hats are considered to be off ensive. Perhaps we can reason 
similarly about the conditional duty to admit guest workers 
as full citizens. To do so, we shall need to show what is dis-
tinctively problematic about the combination of the work 
and lack of German citizenship because, after all, Walzer 
and I both insist that there is nothing objectionable about 
denying German citizenship to those who are not employed 
as guest workers. 

 Th e best way to capture the distinctive harms caused by 
combining guest work with political inequality is to recall 
the relational egalitarian insight that our principal equality-
related concern must be to avoid inequalities that leave 
people vulnerable to oppression, and doing this requires 
attending not just to the magnitude of any given inequality 
but also the relationship within which it occurs. Consider, 
for instance, our earlier example of the father/husband who 
travels by fi rst-class while his wife and children must go by 
economy class. What leaps out about this scenario is not 
merely that some people get to travel more comfortably 
than others; it is that such disparity exists within the 
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 context of a family. Were it not for the fact that this man is 
the husband and father of these second-class travelers, the 
example would not be so striking. It is the same, I think, in 
the case of the guest workers in Germany. We are not ter-
ribly concerned that any given citizen in Turkey has no 
political voice in the German government, but we  do  worry 
when a resident of Germany lacks an eff ective voice in 
German politics because the latter is rendered vulnerable in 
ways the former is not. Th is guest worker’s life is profoundly 
aff ected by being subject to the German legal system, and 
she is vulnerable to oppression if she has no vote in what is 
otherwise a democratically run government. And notice: 
the worry is not just that this individual is herself barred 
from voting, it is both the symbolism and the cumulative 
eff ect of being denied a vote as a guest worker and/or 
Turk. 

 On its own, one individual’s vote provides virtually no 
real protection against political tyranny because, given the 
vast numbers of people voting in any given election, the 
chances of one’s casting the decisive vote is beyond remote. 
Being denied the right to vote on the grounds that one is a 
guest worker and/or Turk remains signifi cant, however, for 
at least two reasons. First and perhaps most obviously, the 
symbolic importance of being disenfranchised is lost on no 
one; it is a psychologically damaging slap in the face to be 
told that you, as a member of some group, are regarded as 
unworthy of the same political standing as all others. 
Second and more concretely, the fact that all guest workers 
and/or Turks are disenfranchised makes it considerably less 
likely that the concerns of these groups will be represented 
in either the discussion or the voting on important issues 
that directly aff ect them. And if the system is designed so 
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that no one need be politically accountable to these groups, 
it should come as no surprise when the legal system issues 
policies that routinely disregard even the most legitimate 
interests of Turkish guest workers. Th e cumulative eff ect of 
being a member of a group that is singled out as politically 
subordinate to the rest of the population, then, is clearly 
problematic. As Walzer describes it, 

  Th ese guests experience the state as a pervasive and fright-
ening power that shapes their lives and regulates their 
every move—and never asks for their opinion. Departure is 
only a formal option; deportation, a continuous practical 
threat. As a group, they constitute a disenfranchised class. 
Th ey are typically exploited or oppressed as a class as well, 
and they are exploited or oppressed at least in part because 
they are disenfranchised, incapable of organizing eff ec-
tively for self-defense.   2      

 In sum, the insights of relational egalitarianism con-
fi rm that there is nothing inconsistent or otherwise prob-
lematic about Walzer’s insisting that Germans need admit 
no Turks, while simultaneously alleging that Germany may 
not bring in guest workers unless it treats them as political 
equals. If so, however, this may spell problems for me, since 
there appears to be a tension between this conclusion 
and my earlier dismissal of the libertarian case for open 
borders. In particular, when analyzing the rights of prop-
erty owners I urged that states have no compelling justifi ca-
tion for denying individual’s rights to invite foreigners to 
visit, either for personal or economic reasons. But obvi-
ously there seems to be a confl ict between my conceding 
the libertarian’s claim that individual property owners have 
the right to unilaterally invite foreigners to work on their 
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land and my agreeing with Walzer’s objection to guest 
workers. I think this confl ict is more apparent than real, 
however, and this becomes clear once one recognizes that 
Walzer’s conclusions regarding the Turkish guest workers 
in West Germany do not necessarily generalize to all cases 
of guest work. In particular, what made the German 
treatment of Turkish guest workers so problematic was not 
simply that the Turks worked in Germany without equal 
political standing but that they did so for so long. If these 
same workers had visited Germany for only a few months, 
for instance, then we would presumably not demand that 
they be granted equal rights of membership. (Certainly if 
Walzer were to visit Germany as a tourist or even on a one-
year appointment as a visiting professor at a German uni-
versity, no one would cry foul if he were not extended all of 
the rights of equal citizenship.) Th us, among other things, 
it seems to matter a great deal how long the worker resides 
in the host country. Precisely how long a visitor can live in 
a country without full citizenship before we should worry 
about her being vulnerable to oppression strikes me as a 
diffi  cult question about which reasonable people can dis-
agree.   3    And while I do not have any particular insight as to 
where exactly this line should be drawn, this does not mean 
that there are no cases that clearly fall on either side of this 
divide. As a consequence, there is nothing problematic 
about my affi  rming an individual’s right to invite a foreign 
worker onto her land  for a duly limited period , while simulta-
neously expressing sympathy for Walzer’s condemnation of 
the German treatment of Turkish guest workers. If this is 
correct, then there is nothing necessarily objectionable 
about the use of guest workers per se, but we would want to 
examine carefully arrangements on a case-by-case basis to 
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ensure that the workers are not put in positions where they 
are objectionably vulnerable to oppression. 

 Before closing this chapter, I would like to consider the 
worry that Walzer’s analysis is objectionably paternalistic.   4    
Such a critic need not deny that the Turkish workers were 
oppressed; instead, she can insist that it should be up to 
these workers to decide whether or not they are willing to 
endure this oppression. Indeed, that so many workers lined 
up for the guest work knowing full well that they would 
never become eligible for German citizenship provides 
strong prima facie evidence that these individuals were 
better off  as political subordinates in Germany than they 
would have been had they remained in Turkey. It thus 
appears that the economic gains were more than worth the 
costs of enduring political subordination. And even if these 
applicants were wrong about what was in their best inter-
ests, this objection continues, it was fully within their rights 
to make this mistake. Each person is entitled to be the 
author of her own life, and this means that each potential 
guest worker should be left to choose for herself whether to 
work for less money as an equal citizen in Turkey or move 
to Germany where she can make more money as a political 
subordinate.   5    

 As a staunch defender of individual self-determination, 
I regard this objection as particularly compelling. Indeed, 
I have never been entirely convinced that individuals are 
not (at least in theory) morally at liberty to sell themselves 
into slavery, so I certainly would want to avoid the pater-
nalistic view that prohibits an individual from voluntarily 
accepting a position of political subordination. Nonetheless, 
I am not convinced by this objection, because the citizens in 
Germany may have a duty not to oppress Turkish guest 
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workers that does not correspond to the rights of these 
guest workers. In other words, it might be wrong for the 
Germans to treat the Turks as political subordinates even if 
doing so does not wrong these Turks. To understand this 
position, consider slavery. Let us suppose that I am morally 
at liberty and empowered to enter into a contract to be a 
permanent slave. If so, and if I enter this contract under the 
right circumstances (e.g., I do so freely and with full 
information), then it seems to follow that you would not 
violate my rights if you bought me as your slave. (After all, 
in freely agreeing to the contract, I have thereby waived any 
rights that you would ordinarily violate when enslaving 
me.) Even so, it would be wrong of you to buy me, simply 
because—independently of whether or not the person 
enslaved objects to the relationship—it is wrong to oppress 
someone in the way that a slaveowner oppresses her slave. 
Put simply, independent of any potential rights involved, 
there is a basic deontological prohibition against oppress-
ing others. 

 With this in mind, let us return to the guest workers in 
Germany. If I am right that there is a freestanding deonto-
logical prohibition against oppressing others, then this 
explains why it would be wrong for the Germans to deny 
Turkish guest workers equal rights of citizenship,  even if 
these workers freely waived their political rights . And notice: 
this account is not paternalistic, because it does not require 
us to limit the liberty of the guest workers for their own 
good; rather, it hinges on a claim that employers are prohib-
ited from oppressing others. It is also worth noting that 
there is an important sense in which the guest worker case 
is  more  problematic than the slavery contract because it 
necessarily implicates all of the country’s constituents in 
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the oppression. Let me explain. If you buy me as a slave, 
then you oppress me, but no one else is involved in the 
arrangement. If guest workers in Germany are denied the 
right to vote, on the other hand, then all German citizens 
are morally implicated in the subordination because, insofar 
as each of them has a vote on matters that fundamentally 
aff ect the interests of the guest workers, each citizen is 
thrust into a relationship of political domination over these 
subordinates. Th us, as wrong as it might be for an individual 
to keep another person as a slave, there is at least one sense 
in which it is less bad than employing guest workers who 
are denied citizenship, because the former is a private rela-
tionship that does not involuntarily involve all of one’s 
compatriots in a relationship that many will understand-
ably regard as morally objectionable. 

 Here a critic might wonder why the deontological 
prohibition against oppressing others necessarily trumps 
the consequential considerations involved. Recall, for in-
stance, that I initially described the arrangement between 
the Turks and the Germans as a “win-win” situation, since 
it made both parties better off . But if there are gains to both 
the German employers and the Turkish employees, why 
presume that these benefi ts are necessarily morally defeated 
by the deontological prohibition against oppression? 

 Given my aversion to absolutism, I acknowledge that 
we cannot assume that the benefi cial consequences of any 
given arrangement could never more than make up for the 
morally regrettable presence of oppression. As a conse-
quence, I readily concede that there may be circumstances 
in which, all things considered, an oppressive relationship 
could be justifi ed as the only way to bring about the desired 
consequences. It is important to realize,  however, that the 
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case of guest workers in Germany is obviously no such in-
stance, because the oppression in this case is clearly not 
necessary given that there is a third option: namely, to 
admit the guest workers as equal citizens. To emphasize: no 
one can plausibly claim that the subordination of guest 
workers was necessary in order to secure the important 
benefi ts of the employment contracts, because these bene-
fi ts could have equally been realized without any oppres-
sion if only the Germans had been willing to extend the 
requisite political rights to all those workers who had 
remained in Germany for the necessary duration.   
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Selection Criteria   

   AFTER LONG HISTORIES of egregious prejudice, some coun-
tries have adopted lotteries to determine who may enter 
the country. Although permissible, these impartial methods 
of selection do not seem mandatory; countries would pre-
sumably be well within their rights to favor prospective 
immigrants who appear to be a good cultural fi t, speak the 
native language, would be economically self-suffi  cient, or 
have family in the host state, for instance.   1    But while coun-
tries may have broad discretion as to how they select among 
the various applicants, some practices seem inherently 
morally objectionable. What if a country distinguished 
among potential immigrants on the grounds of their race, 
religion, nationality, or gender, for instance? Or what if a 
wealthy country actively recruited skilled workers, like 
medical practitioners, from developing states where these 
professionals are already in short supply? 

 Given how strenuously I have defended a legitimate state’s 
right to exclude all potential immigrants, one might assume 
that I would support a country’s right to design its immigra-
tion policy in whatever fashion it likes. After all, if no prospec-
tive immigrant has a right to enter, then on what grounds 
could a rejected applicant object to the criteria used to screen 
potential immigrants? I am not sure that this is correct, how-
ever. Even if states have the right to exclude all outsiders, it 
does not necessarily follow that they may screen applicants in 
any fashion they choose. It seems to me that there must be 
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something wrong with a country’s denying admission on 
the basis of race, for example. I must confess, however, that 
I fi nd it surprisingly diffi  cult to provide an entirely satis-
fying argument for this conclusion. To appreciate how diffi  -
cult this issue is, it might be helpful to review the work of 
others who have addressed this matter, including Michael 
Walzer, David Miller, Joseph Carens, and Michael Blake. 

 Walzer seems to accept a state’s right to exclude immi-
grants on racist grounds. I infer this from his discussion of 
“White Australia,” Australia’s erstwhile policy of actively 
recruiting immigration from Britain, while at the same time 
excluding non-Europeans. Rather than condemn this prac-
tice outright, Walzer invokes something akin to Locke’s 
spoilage principle and insists only that Australia has no right 
to exclude nonwhites  given how much unused territory it cur-
rently enjoys . As he puts it, “Assuming, then, that there actu-
ally is superfl uous land, the claim of necessity would force a 
political community like that of White Australia to confront 
a radical choice. Its members could yield land for the sake of 
homogeneity, or they could give up homogeneity (agree to 
the creation of a multiracial society) for the sake of the land. 
And those would be their only two choices. White Australia 
could survive only as Little Australia.”   2    Whatever one thinks 
of Walzer’s claim that the Australians are not morally enti-
tled to exclusive jurisdiction over so much territory, it is 
striking that he appears to have no qualms with Little 
Australia’s sorting potential immigrants on the basis of race. 
Most would regard Australia’s “superfl uous” territory to be 
at most a buttressing consideration; the real problem with 
the White Australia policy is that it was explicitly racist. 

 David Miller is among those who diverge from Walzer 
on this point. Even though he has provided sophisticated 
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arguments on behalf of a state’s general right to limit immi-
gration, Miller insists that it is impermissible to exclude 
prospective immigrants on account of their race, or any 
other morally arbitrary category. Miller writes:

  I have tried to hold a balance between the interest that 
migrants have in entering the country they want to live in, 
and the interest that political communities having [sic] in 
determining their own character. Although the fi rst of 
these interests is not strong enough to justify a right of 
migration, it is still substantial, and so the immigrants who 
are refused entry are owed an explanation. To be told that 
they belong to the wrong race, or sex (or have hair of the 
wrong color) is insulting, given that these features do not 
connect to anything of real signifi cance to the society they 
want to join. Even tennis clubs are not entitled to discrimi-
nate among applicants on grounds such as these.   3      

 In his more recent writing on the subject, Miller seems to 
have moved away from this line of argument toward a posi-
tion more like Michael Blake’s (discussed below).   4    Still it is 
worth commenting on Miller’s previous position, because 
many may be attracted to it. I am not persuaded by this 
approach, however, because while there is little doubt that 
prospective immigrants who are excluded on racist grounds 
are likely to fi nd this insulting, I am not convinced that 
such an insult violates their rights. Imagine that Jane is a 
racist who would not even consider marrying a black man. 
We would expect blacks to be insulted by Jane’s racism, but 
does it therefore follow that Jane has a duty to marry a 
black person? As deplorable as her racism may be, I would 
presume that Jane’s freedom of association in the marital 
realm remains unrestricted. And if a racist individual 
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remains within her rights when she refuses to consider 
marrying outside of her race, then why is a political 
community not equally entitled to exclude new members 
on these same grounds? 

 Joseph Carens suggests that the answer to this last 
question may lie in the distinction between the public and 
private spheres. In his view,

  Th ere is a deep tension between the right of freedom of 
association and the right to equal treatment. One way to 
address this tension is to say that in the private sphere free-
dom of association prevails and in the public sphere equal 
treatment does. You can pick your friends on the basis of 
whatever criteria you wish, but in selecting people for 
offi  ces you must treat all candidates fairly. . . . So, the fact 
that private clubs may admit or exclude whomever they 
choose says nothing about the appropriate admission stan-
dards for states. When the state acts it must treat individ-
uals equally.   5      

 Carens’s solution is attractive. After all, even if a business is 
perfectly free to hire no one, it still may not discriminate 
among potential employees on the basis of race. And if it 
would be wrong for a corporation to select employees in 
this fashion, why would it be any less objectionable for a 
country to do so? Th us, Carens could allege that my analogy 
of Jane’s right to use racist criteria when choosing a hus-
band is inapt because one’s selection of a marital partner is 
safely within the private sphere, but selecting among pro-
spective employees or immigrants are both diff erent 
because each is obviously within the public sphere. 

 I acknowledge that we have more discretion when 
choosing friends than employees, but it is not clear that 
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Carens is right to presume that immigration must be treated 
like the latter rather than the former. I say this because the 
relational theory of equality shows why the public/private 
distinction may not be the crucial point on which we should 
focus in this context. In particular, notice that blacks and 
whites within any given country occupy the important rela-
tionship of compatriots and thus are more vulnerable to 
oppression by one another if substantial inequalities 
emerge. Th us, in a country in which blacks are systemati-
cally disadvantaged and these disadvantages are perpetu-
ated by widespread prejudice in hiring practices, the state 
cannot eff ectively ensure the free and equal status of all cit-
izens without prohibiting employers from hiring based on 
race. But a state is not equally responsible for ensuring that 
those outside the country are treated as free and equal to 
those who are already members. Putting this point in terms 
of blacks and whites, a country with black and white citi-
zens has more reason to worry about the inequalities bet-
ween these groups than an exclusively white country has to 
worry about the inequalities between its white citizens and 
black foreigners. Th us, we should not automatically lump 
together a company’s hiring practices with a country’s 
immigration policies, even though there is a sense in which 
both are equally within the public sphere. If this is right, 
then Carens’s invoking the public/private distinction does 
not show that a country’s discretion over immigration must 
be limited in the same way as a company’s choice over 
employees. Rather, because a country has less cause to 
worry about the eff ects of prejudices its members have 
against outsiders, a state’s freedom to choose new mem-
bers may be more like that of an individual choosing her life 
partner. 
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 Th is discussion of relational egalitarianism suggests 
that a more promising way to explain the impermissibility 
of racist selection criteria might be to focus on the ways in 
which such a policy wrongs existing members. In particular, 
perhaps what is wrong with a state’s excluding from 
consideration all applicants of a given race, gender, religion, 
or nationality is that such a policy wrongly disrespects 
those citizens in the dispreferred categories. One theorist 
who has argued along these lines is Michael Blake. As he 
explains,

  To identify the purpose of the state with the preservation 
of a cultural group is inevitably to draw an invidious dis-
tinction against those citizens who do not happen to belong 
to that community. In all cases in which there are national 
or ethnic minorities—which is to say, the vast majority of 
actual cases—to restrict immigration for national or ethnic 
reasons is to make some citizens politically inferior to 
others. . . . Seeking to eliminate the presence of a given 
group from your society by selective immigration is insult-
ing to the members of that group already present.   6      

 So, whereas Miller emphasizes how outsiders can be 
insulted by being rejected on the basis of irrelevant grounds 
such as their race, Blake focuses on how these policies treat 
some insiders like second-class citizens. And because all 
citizens have a right to be treated as equal partners in the 
political cooperative, Blake’s analysis seems best able to 
explain how these racist policies are not only morally 
repugnant, but can be condemned for violating someone’s 
rights. In the end, then, I am most attracted to Blake’s 
treatment of this issue, since it seems best able to explain 
why immigration policies that sort applicants on the basis 
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of  arbitrary characteristics such as race, gender, religion, 
or nationality can be ruled out as a matter of justice. 

 Although I regard Blake’s treatment of this subject as 
the best among those with which I am familiar, I continue 
to worry that it justifi es too little and too much. Th ere is 
an important sense in which it justifi es too little, because, 
insofar as it focuses on existing citizens who belong to the 
dispreferred groups, it supplies no grounds on which to 
criticize the racist selection criteria of an entirely homo-
geneous country. If all Australians were of European 
descent, for instance, then no existing Australians would 
be treated as second-class citizens by an immigration 
policy that excluded all non-Europeans. Of course, as 
Blake himself emphasizes, virtually no state in the real 
world is entirely homogeneous, so this concern may be of 
minimal practical signifi cance. Still, most of us would be 
horrifi ed even if a homogeneously white state explicitly 
excluded all prospective black immigrants, and (as Blake 
acknowledges) his arguments by themselves do not justify 
any such objection. 

 I also wonder if Blake’s position does not prohibit too 
much. To see why, recall Norway and its considerable 
Pakistani population in Oslo. Imagine that the Norwegians 
engaged in a lengthy national dialogue about Pakistani 
immigration and ultimately decided that they valued this 
community very much and would even welcome another 
100,000 Pakistani immigrants, because Norwegians believed 
that the country as a whole would be substantially enriched 
by having an even more robust Pakistani community in 
Oslo. However, a consensus emerged that they would not 
like to have any more than 100,000 additional Pakistani 
immigrants because of the potential social and political 
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issues that might arise from having a  culturally distinct 
community that grew any larger than this. Finally, imagine 
that 100,000 additional migrants from Pakistan did enter 
Norway. At that point, would it be permissible for Norway 
to close its doors to all subsequent Pakistani immigrants? I 
am not convinced that this would necessarily be unjust, 
even though it seems likely that many existing Norwegian 
citizens who had previously immigrated from Pakistan 
might understandably be insulted by this policy. Th us, while 
I still think there must be something wrong with any immi-
gration policy that distinguishes among applicants on the 
basis of criteria such as race, gender, religion, or nationality 
(and I am most attracted to Blake’s particular explanation 
for why it is unjust), I must confess that I do not yet have a 
fully satisfactory justifi cation for this conclusion. 

 Before closing, I would like to comment briefl y on the 
morality of actively recruiting immigrants. In particular, 
I am interested in wealthy liberal democracies that review 
their economies and then court immigrants with specifi c 
skill sets that are particularly in demand. In many cases, 
these practices do not necessarily raise pressing issues of 
justice. If the Australian government creates special 
academic positions in an attempt to lure top-notch faculty 
away from the United States, Canada, or the United 
Kingdom, for instance, then those countries from which 
the distinguished faculty emigrate may lament the so-called 
brain drain, but the overall eff ects seem relatively benign. If 
rich countries go out of their way to recruit skilled workers 
from poor countries where these professionals are already 
in short supply, however, then the practice may be open to 
serious criticism. Interestingly, this type of case raises 
moral issues for the opposite reason that we typically 
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associate with immigration; rather than objecting to a 
country’s practice of  excluding  outsiders, we may worry that 
a state acts unjustly by  admitting  the particular immigrants 
that it does. Th e migration of skilled workers that has 
aroused the greatest amount of controversy has been the 
fl ow of health practitioners from developing to developed 
countries. As Gillian Brock observes,

  Arguably, it is not the total number of health care profes-
sionals that exist in the world today that is a problem, but 
rather their distribution. Consider how, for instance, while 
only 21 per cent of the world’s population resides in Europe 
and North America, it commands 45 per cent of the world’s 
doctors and 61 of its nurses. Africa, which contains 13 per 
cent of the world’s population, has only 3 per cent of its 
doctors and 5 per cent of its nurses. An estimated 1.3 per 
cent of the world’s health care workers provide services to 
13.8 per cent of the world’s population in a region suff ering 
25 per cent of the world’s disease burden.   7      

 Th us, when one bears in mind both (1) how much cosmetic 
surgery and otherwise elective medical care is received in 
Europe and North America, and (2) how much avoidable 
mortality and morbidity in Africa can be traced directly to 
the insuffi  cient supply of competent health care profes-
sionals, the common practice of importing nurses from 
developing countries appears morally tantamount to 
importing clean water from arid countries where people 
are dying of dehydration, so that we can water our lawns 
and fi ll our swimming pools. Indeed, if there is a human 
right to adequate medical care, then states that recruit 
nurses or doctors from countries that already suff er from a 
defi cit of skilled health practitioners may be complicit in 
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the  human-rights violations of those left behind in the 
countries of origin. If so, the answer appears obvious: no 
country may permissibly allow these skilled workers to 
immigrate if they will be leaving a country in which such 
practitioners are already in critically short supply. 

 While this response is admittedly the most obvious, 
I am not sure that it is correct. A developed country should 
no more assist in an unjust act than an individual should 
serve as an accomplice to a crime, but it is not clear that a 
doctor who emigrates from Ghana, for instance, acts imper-
missibly. It certainly seems as though such a doctor should 
be free to leave medicine in order to pursue a career in jour-
nalism if she would like to, for instance, so why would it be 
any less permissible for her to emigrate from Ghana in 
order to pursue a career as a doctor in Canada? After all, 
whether as a journalist in Ghana or a doctor in Canada, she 
will equally be leaving Ghana’s medical work force. 

 Even if a rich country that admits the immigration of 
health professionals from poor countries is not strictly an 
accomplice to an injustice, there nonetheless seems to be 
something seriously wrong with knowingly contributing to 
an avoidable human rights defi cit among the world’s poor. 
If so, then perhaps countries that actively recruit (and 
maybe even those that merely passively allow) the immi-
gration of skilled workers from developing states may per-
missibly do so only if they adequately compensate the 
countries from which these professionals emigrate. As 
Brock suggests,

  Compensation to the country of origin seems appropriate 
because there are a number of costs that a departing 
individual imposes on the society she leaves, especially 
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when her training was subsidized by that society. Such costs 
include the expense of training, loss of service and health 
to the home country, and loss of revenue from taxed 
wages. 

 Compensatory measures could take a number of forms, 
including technological, technical, or fi nancial assistance, 
the setting up of training programmes, or instituting (and 
helping to enforce) compulsory service before departure is 
permitted.   8      

 Not only does this solution seem attractive in its own right, 
it bears a striking symmetry to our earlier conclusions. Th at 
is, just as I allow wealthy countries to exclude the foreign 
poor (or even those who are persecuted) only if they satis-
factorily help the imperiled abroad, so too I allow wealthy 
countries to recruit skilled workers as long as they take the 
necessary steps to compensate the countries of origin for 
their loss of human capital. Th us, whether we are discuss-
ing forcibly excluding or actively recruiting foreigners from 
poor countries, the recipe for justice is the same: If the rich 
country wishes to continue excluding the poor or recruiting 
the skilled workers, then at most this state has a duty to 
provide adequate assistance via some other avenue.   
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Conclusion   

   THE LAST FEW chapters illustrate that the morality of immi-
gration includes a wide variety of complex issues that 
deserve our close and sustained attention. As I have argued, 
though, neither these diffi  cult matters nor the various 
existing arguments in defense of open borders give us 
reason to doubt that legitimate states have a general right 
to political self-determination, a right that includes a more 
particular claim to freedom of association. If this is right, 
then just as individual persons typically have the right to 
determine with whom (if anyone) they will associate, the 
citizens of a legitimate state are morally entitled to deter-
mine whom (if anyone) they would like to invite into their 
political community. Th at is, legitimate political states are 
morally entitled to unilaterally design and enforce their 
own immigration policies, even if these policies ultimately 
exclude numerous potential immigrants who would desper-
ately like to enter.     
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The Shape of the Debate   

   MY GOAL IN this part of the book is to argue against the 
moral legitimacy of immigration controls. Th ere are two 
dimensions to this argument, and the fi rst is largely nega-
tive. Its target is the family of arguments developed within 
liberal political theory that claim to show that immigration 
restrictions exercised by liberal nation-states are ethically 
justifi able—my aim is to show that these arguments fail to 
be ethically consistent with liberal theory’s own central 
moral principles. If I am right about this, then a morally 
consistent liberal political theory would embrace freedom 
of international movement. As well as inconsistency, there 
are two other fault lines that run through liberal theory’s 
treatment of the questions of migration and membership. 
Th e fi rst is that these arguments often rest on an appeal to 
analogy that moves too quickly and will not support their 
conclusions. For example, it is often said that nation-states 
are like families or clubs, or like the relationship of marriage, 
such that the things we say about families, clubs, and mar-
riages in terms of rights of entry and exit are the same 
things we ought to say about states. I will argue that states 
are so diff erent from these other kinds of associations that 
their rules of entry and exit have to be justifi ed in their own 
terms. Th e use of the appeal to analogy is so widespread in 
these debates that it deserves this focused attention. Th e 
second fault line is that the debates often neglect context, 
both past and present. Concerning the past, they often 
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seem to be about a world in which colonialism and slavery 
never took place, and it may be that this context has some 
signifi cance for how we think about the right to migration 
today. Concerning the present, while they often do refer to 
global inequality and other sources of instability that lead 
to concerns about freedom of international movement, 
they tend to see this as a context of distributive justice con-
ceived in a rather narrow sense; if we take a fuller perspec-
tive of the inequalities and injustices of the current world 
order, we would reach much more radical conclusions about 
the importance of freedom of movement. 

 However, it is important to move beyond the negative 
critique, to set out a positive element, and here that positive 
element is the case for a universal human right to freedom of 
international movement, a right that is so basic that it over-
rides, except in extremity, a state’s right to prevent people 
from crossing its border. At present, the movement of people 
across national borders is seen as “an anomaly to be excep-
tionally tolerated.”   1    Th is strikes me, intuitively, as itself an 
extraordinary anomaly, given the ease with which we travel 
over all other kinds of boundaries, and the extent to which 
we take this ease for granted (and we should remember that 
the world is crisscrossed with all kinds of “territorial” bound-
aries, which designate provinces, regions, counties, etc.—
national borders are exceptional rather than the rule in how 
we think about “territorial” boundaries). However, a positive 
case must be made for this right, as it has been for other basic 
human rights. Th at case, I believe, has to be made in the con-
text of an egalitarian theory of global justice, and so cannot 
simply be a libertarian argument that assumes the priority of 
individual liberty over collective concerns, nor simply a 
human rights–based approach that assumes human rights 
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act as trumps in all cases. Rather, this particular right has to 
be embedded in a wider  perspective of what global justice 
requires, connecting theories of human rights, global justice, 
and the ethics of migration. I do not claim to off er a fully 
developed picture of the globally just world order and all the 
theoretical foundations for it here, and so this fi nal discussion 
will necessarily be a sketch rather than a portrait. 

 Th is part of the book is not a  direct  reply to the argu-
ments Christopher Heath Wellman has set out in the fi rst 
part, but is rather the setting out of an alternative moral 
account of immigration as a contrast to his. I will address 
some of his arguments against the “free movement” position 
as I set out my own case, as he has raised important criti-
cisms that an egalitarian such as myself must engage with; 
and I will examine his own “freedom of association” argument 
in detail. But a point-by-point rejoinder would have made for 
a complex and obtuse book, and so what I provide here is a 
parallel treatment of the question of membership from the 
opposite ethical perspective. In one sense, the particular 
argument between Wellman and myself is straightforward. 
Wellman believes that legitimate states have the right to 
impose any membership restrictions they wish: “legitimate 
political states are morally entitled to unilaterally design and 
enforce their own immigration policies” (Wellman, p. 13), 
and this means they “may permissibly refuse to associate 
with any and all potential immigrants who would like to 
enter their political communities” (Wellman, p. 36–37). Th is 
is a rights-based argument, and having shown that states 
have this right, Wellman holds that “whether they exercise 
this right rationally or not, it is their call to make” (Wellman, 
p. 48). Th e question is, therefore, whether states have this 
unilateral (but conditional on legitimacy) right to exclude. 
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 Th ere are two possible responses to this question. Th e 
fi rst is Wellman’s answer that there is such a right. Th e sec-
ond is that there is no such right, and I will make out the 
case for the second response. It may be tempting to dismiss 
Wellman’s and my positions as two “extremes,” and to argue 
that there must be a reasonable compromise that liberal 
democratic states could actually agree on, and that this is 
what we should be searching for. Indeed, what seems to 
emerge from the debates is something like this reasonable 
compromise. For example, Veit Bader argues against open 
or closed borders, for “fairly open borders,” stating that: 
“Some degree of closure is morally permissible.”   2    David 
Miller says that he is trying “to steer a mid-course” between 
two opposing positions, the fi rst “the traditional idea of the 
sovereign state that, as an element of its sovereignty, has a 
completely free hand in deciding which immigrants to 
admit, and on the terms under which they are admitted”; 
and the second, which “starts with the human rights of the 
immigrants, which include a strong right of free movement.” 
His mid-course begins with “the idea of citizenship in a 
nation-state, with its accompanying rights and obligations, 
treating immigrants as citizens in the making,” and goes on 
to explore “what they can fairly ask of the host community, 
and what they can fairly be required to do in return.”   3    And 
Jonathan Seglow says of his approach: “No state would have 
a right to close its borders, but nor would it be under a duty 
to open them completely.”   4    

 However, these attempts to describe a “reasonable com-
promise” on immigration miss a crucial aspect of the debate. 
Bader admits that a problem with his position on “fairly 
open” borders is how to distinguish them from “fairly 
closed” ones, and poses the question whether the  arguments 
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he uses against completely open borders and for some 
degree of closure “add up to a convincing plea for closed 
borders.”   5    What do we mean when we advocate “a degree of 
openness or closure”? In Miller’s case, how is the “mid-
course” he describes distinct from “the traditional idea of 
the sovereign state”? And the challenge for Seglow when he 
claims a state does not have a right to close its borders, nor 
a duty to open them completely, is to spell out what this 
 means ? What it  has  to mean, it seems to me, is that the state 
has the right to control movement across its borders  within 
certain parameters , but this implies that this is  a delegated 
right , not a right of sovereignty. What Miller and Bader do 
not ask is whether the right of the state to control immigra-
tion is limited in this sense. 

 Th is shows that there are two questions here: (1) What 
can morally justify a state in restricting immigration? and 
(2) What gives the state the  right  to control immigration? 
Th e majority of debates in the literature focus on the fi rst 
question, while Wellman and I focus on the second. Th e 
problem is not that the first question is irrelevant or 
unimportant—far from it. Th e problem is that, whatever 
degree of partially opened or partially closed borders the 
fi rst argument establishes as morally defensible, it does not 
establish whether the state has the  right  to close its borders 
to  any  degree, or whether this is a sovereign or delegated 
right. Of course, the two questions are related in all kinds 
of ways, not least in that if the reasons given in answer to 
question (1) are suffi  ciently weighty, they provide some 
basis for the answer to question (2); but I am not arguing 
that either question has priority over the other. While 
Wellman and I focus on the  right  to exclude, we both have 
to examine arguments about the moral justifi cation for 
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openness or closure. My concern about the debates that fail 
to realize that the second question is important is that they 
are incomplete: while they attempt to describe some degree 
of “fl ow” across borders, or some kind of relationship bet-
ween migrants and citizens, they do not describe the eth-
ical shape of a migration  regime . Wellman and I are therefore 
addressing a signifi cant gap in the debate.   6    

 Despite his defense of a unilateral state right to control 
membership, Wellman is not defending closed borders; he 
believes that current immigration regimes are, for the most 
part, too restrictive. And I am not putting forward a direct 
argument for open borders, because there are actually two 
possible replies to Wellman’s position. Th e fi rst is that states 
do not have a unilateral right to control membership, but 
rather there should be a multilateral or global approach to 
the issue of migration—any rights states have over their 
borders are delegated. Th e second is that states do not have 
a unilateral right to control membership because the human 
right to freedom of movement takes up all the room for 
rights here—we cannot have both. It might be suggested 
that the fi rst response here is the “reasonable compromise” 
we have been looking for, but in fact these two responses 
are connected. In establishing a universal human right to 
freedom of movement, I do not mean to claim that it would 
be absolute, overriding all other considerations. Rights are 
always defeasible, and many of the rights in the Universal 
Declaration are of this kind. Th ere must therefore be a way 
of balancing the right to freedom of movement with other 
considerations, but this balancing cannot be left to 
individual states. And therefore my defense of the right of 
free movement leads to the need for international regula-
tion of migration. In fact I will argue that both immigration 
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 and  citizenship rules need to be brought under the scope of 
international law and global governance, and will argue 
that immigration should be brought under the same inter-
national legal framework as emigration, creating a human 
right to freedom of international movement, with a pre-
sumption in favor of this freedom. Border control—or any 
other control over free movement—is not ruled out, but 
would be the exception rather than the rule and would 
stand in need of stringent justifi cation. Hence Wellman and 
I describe two radically diff erent migration regimes. 

 Th ere are, of course, intermediate positions between 
those we identify, but I believe the two “extreme” positions 
we map out here describe the ethical terrain on which any 
such intermediate position must be based. In fact, as I have 
shown, few liberal theorists attempt to identify a genuinely 
intermediate position—their arguments, whether they be 
concerned with freedom of association, social justice, or 
culture and identity, all show either that the state has a sov-
ereign right to control membership or it does not. One of 
the few attempts at genuine intermediacy is that developed 
in Seyla Benhabib’s cosmopolitan theory, where she sets 
out to reconcile the democratic rights of political commu-
nities with the universal rights of humanity,   7    but given the 
history of the debate about immigration she is seen as tak-
ing a “radical” rather than a “balanced” position. 

 My own position can certainly be described as radical 
and uncompromising, but I believe there is political and 
philosophical value in developing it. Chandran Kukathas 
accepts that free migration is entirely unfeasible because it 
is politically untenable: “One reason why it is politically 
untenable is that most voters in wealthy countries do not 
favor immigration, particularly by the poor. Another is that 
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states themselves do not favor uncontrolled population 
movements.” However, he believes we must still theorize 
about open borders—and indeed realize the strength of the 
ethical case for them—because “many feasibility problems 
have their roots not in the nature of things but in our way 
of thinking about them.” And: “Even to the extent that the 
source of the problem for open immigration lies in the 
nature of things, however, it is worth considering the case 
for open borders because it forces us to confront the incon-
sistency between moral ideals and our existing social and 
political arrangements.”   8    

 I do not share Kukathas’s pessimism about the feasi-
bility of free migration, and so see political value in theo-
rizing its possibility. But Kukathas also points to its 
philosophical value. I have always understood philosophy 
as the activity of critically questioning the fundamental 
assumptions that shape our worldviews, which are very 
often hidden within those worldviews and taken for granted 
in everyday life and commonsense thinking. Some of these 
assumptions are highly abstract, such as the assumption 
that when you leave the room you are in, its contents will 
continue to exist just as you perceive them now (an assump-
tion which, on philosophical refl ection, turns out to be 
highly questionable). Others are more practical, and many 
of the arguments that states have the right to control immi-
gration are based around these kinds of “commonsense” 
assumptions about what the world is, and can be, like. 
Philosophy is about thinking about these core beliefs and 
subjecting them to critical scrutiny. Of course there is dis-
pute about what this can achieve. Some would say the end 
result is that we demonstrate which of these beliefs are 
true; while others would say that all we can do is show that 



 T H E  S H A P E  O F  T H E  D E B A T E  | 167

some of these beliefs are reasonably plausible. I take a 
mixed view, that in some cases a belief can be shown to be 
true, and in others reasonable plausibility is the best we can 
do. But even if all we can say is that a belief is implausible 
and unreasonable, we have given people a good reason not 
to hold it. 

 Two ethical principles emerge here. First, if we discover 
that one of our deeply held beliefs is implausible (or false) 
then we have good reason to abandon it: to continue to hold 
it is not only irrational, it is unethical. Second, all beliefs 
and practices have to be open to this philosophical criticism—
nothing is out of bounds. To refuse to examine one’s beliefs 
and practices, however deeply one may hold them, is, once 
more, unethical. Th is, of course, is not new: it goes back to 
the beginnings of Western philosophy, with Socrates’ obser-
vation that: “Th e unexamined life is not worth living.”   9    But 
what it tells us is that we must dig down as deep as we can 
in our critical examination, and question the most deeply 
held assumptions—we cannot allow the philosophical 
project to be limited by the way the political world is or by 
beliefs about the practical limits to which it can be trans-
formed. I therefore make no philosophical apology for the 
radical implications of my position. Th ey are radical, but 
also, I believe, reasonable—sometimes, perhaps more often 
than people allow, the radical is the reasonable, and the 
search for some “balanced” midcourse takes us astray. 

 Two complications should be raised here before I pro-
ceed with the argument. Th e fi rst is to do with the role of 
empirical evidence, and the second to do with the distinc-
tion between territory and membership. On the fi rst, 
detailed arguments about economic evidence relating to 
the consequences of migration are largely, but not totally, 
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absent from this book. Th is is because the dispute between 
Wellman and me is largely deontological, about rights, 
rather than consequential. However, I have referred to 
empirical evidence where it is helpful and relevant and 
where it runs against the assumptions that often drive the 
debate. I have discussed the ethics of immigration with phi-
losophers for whom I have the utmost respect, but the 
extent to which they are prepared to accept assumptions 
about the consequences of immigration (e.g., that it will 
inevitably suppress the wages of the local population) 
without looking at  any  empirical evidence to show whether 
this is in fact true has often surprised me. Th e problem, of 
course, is that the empirical evidence here is extremely 
complex, and takes me into areas where I have little or no 
expertise, so I have kept these “diversions” to a minimum. 
However, the role of empirical evidence has been increas-
ingly important, as political philosophers who develop the 
“social trust” argument—that increased cultural diversity 
created through large-scale immigration will undermine 
the social trust necessary to maintain a welfare state—do, 
and must, rest their case on empirical evidence found by 
social scientists.   10    Consequentialist reasoning will also play 
some role in the debate, because, I argue below, Wellman’s 
deontological argument is driven by consequentialist con-
cerns at key points. 

 Th e second complication concerns the distinction bet-
ween territory and membership, in that when someone 
talks of immigration restrictions they may be concerned 
with the state’s right to prevent people from accessing its 
territory, or its right to control access to national member-
ship. Th ey may often mean both, and the two are obviously 
connected in many ways, and increasingly political  theorists 
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are looking at the key question of the long-term presence of 
nonmembers in the national territory.   11    However, we need 
to keep the distinction in mind, because some arguments 
for or against the right of exclusion may be more relevant 
to one or the other. Where I mean one or the other I will 
refer to territorial boundaries or civic boundaries,   12    and the 
rights to territorial or civic entry and exit. Of course, these 
territorial and civic boundaries are diff erent in many ways, 
but one crucial distinction often overlooked is that, while 
the territorial boundary is binary, with an inside and an 
outside, the civic boundary is much more complex, and cer-
tainly cannot be reduced to an inside and an outside. Th e 
would-be member has to negotiate a series of complex 
boundaries before they gain membership: (1) access to 
territory; (2) legal presence within the territory; (3) the 
right to remain within the territory; (4) legal citizenship; 
and sometimes (5) national identity. Th e outsider can be 
blocked at any of these boundaries: blocked at the border; 
regarded as illegal; granted only temporary residence; 
refused citizenship; or, if the state has a strong national 
identity, regarded with hostility by certain elements of the 
local population who identify with it (the state can, of 
course, make aspects of national identity a formal condition 
for legal citizenship). Equally, we must remember that the 
migrant may refuse to cross these boundaries: they may 
choose to remain “illegal”; seek only temporary residence; 
not seek full citizenship; or refuse to “assimilate” to a 
national identity. And so the presence of the migrant in 
current political practice is not a simple binary relationship 
between the inside and the outside, but is a complex rela-
tionship with many dimensions. Th is will be signifi cant as 
some theorists advocate “unpacking” rights across these 
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dimensions as a solution to some of the tensions around 
immigration,   13    and of course Michael Walzer rests his oppo-
sition to “open” borders on a refusal to countenance such a 
redistribution of rights.   14    

 Th e argument in this part of the book is organized into 
fi ve chapters. In chapter 12, I will set out the general moral 
case against the right to exclude and immigration controls 
more widely. Following that general case, I will examine 
Wellman’s freedom-of-association argument for the right 
to exclude in chapter 13, and in chapter 14 consider argu-
ments for migration controls that focus on consequential-
ist concerns. Finally, in chapter 15, I will set out the positive 
case for a basic human right to freedom of international 
movement. I conclude briefl y in chapter 16.   
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         12   

The Case Against the Right 

to Exclude   

   ONE SOURCE OF doubt about the ethics of immigration con-
trols arises, I believe, from the uncomfortable fi t between 
membership restrictions and the value of ethical symmetry. 
We value symmetry in many ways, for example aesthetically, 
and departures from it are seen as a kind of deformity or 
deviation, whether in nature or designed artifacts. But sym-
metry has a moral value in human aff airs, and our basic eth-
ical intuitions and principles have this quality, beginning 
with the “golden rule” of treating others as we would have 
them treat us. Th e intuition that runs through moral practice 
and theory is that we must treat similar cases similarly, and 
there is an abhorrence of moral arbitrariness—it is somehow 
irrational. Here, perhaps we reach the bedrock of our moral 
experience where no further explanation is possible: we 
experience moral outrage at arbitrary treatment, especially 
our own—our fi rst moral experience as children is perhaps 
this realization that being treated diff erently, especially when 
we get the worst end of the deal, is just not fair, and any par-
ent knows the wisdom of distributing sweets or other goods 
equally to children, unless there is a very good reason to 
depart from that principle which children can understand. 

 Th is is perhaps at the root of the moral universalism 
that has played such a central role in the development of 
Western ethical theory, and which has given liberal political 
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theory such a powerful voice against “aristocratic” moral 
theories that claim ethical superiority for particular groups, 
such as in the justifi cation of colonialism and slavery. Where 
we do make ethical distinctions between people there must 
be a good reason for doing so (there must be a morally rele-
vant diff erence), and once we have made this distinction, 
members of these groups must still be treated similarly in 
similar situations, and so the symmetry principle reemerges. 
For example, we may regard people who have committed a 
serious crime to have forfeited their right to equal 
treatment, such that it is justifi able to confi ne them in 
prison for a period of time, but all people who have com-
mitted that particular crime should receive a similar sen-
tence and similar treatment in prison (unless, again, there 
are good morally relevant reasons for diff erent treatment). 
What is interesting, then, is that the symmetry principle 
reemerges at diff erent levels—there is a sense in which the 
commitment to moral equality never disappears. 

 Opposed to ethical universalism is ethical particu-
larism, the view that “agents are already encumbered with a 
variety of ties and commitments to particular other agents, 
or to groups or collectivities, and they begin their ethical 
reasoning from these commitments.”   1    However, while this 
distinction has played a role in the immigration debate, it 
does not constitute the dividing line between those who do 
and those who do not endorse the right to exclude. Both 
Wellman and I are ethical universalists, and opposed to eth-
ical particularism. David Miller is an ethical particularist, 
and bases many (but not all) of his arguments on the appeal 
of that moral theory. I will look at the dispute between eth-
ical universalism and particularism below, but for now want 
to make another distinction, between cosmopolitans and 
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communitarians. Th is distinction works at the level of 
political, rather than moral, theory, between those who 
hold that all members of humanity must be regarded as of 
equal moral value and that this has to take precedence over 
any special ties we have to particular people, and those who 
hold that our special ties to particular people come fi rst, 
and universal obligations come second. Th e latter are com-
munitarians in the sense that these special ties constitute a 
moral community, and this approach plays a signifi cant role 
in the immigration debate when nation-states are claimed 
to be moral communities of this kind. And so here a prin-
ciple of humanity is opposed to a principle of community. 

 Again we should note that this distinction does not 
capture all the participants in the debate: very importantly, 
Wellman is neither a cosmopolitan nor a communitarian, 
and indeed these two camps are relatively new and my guess 
would be that relatively few liberal theorists belong to them 
in any strong sense.   2    Neither should we assume that the 
cosmopolitan/communitarian divide is based on the uni-
versalism/particularism divide. Communitarians may not 
be working with a fully worked out theory of ethical partic-
ularism, and Onora O’Neill points out that: 

  Th e numerous disagreements between cosmopolitans and 
communitarians are not best seen as pitting universalism 
against particularism in ethics. Moral cosmopolitans, of 
course, take it that moral principles must have universal 
 form , i.e. must hold for all rather than some cases within a 
certain domain; but universalism in this elementary formal 
sense is common ground between cosmopolitans and com-
munitarians. What makes cosmopolitans distinctive is rather 
their view of the proper  scope  of moral principles, which they 
extend to include (at least) all humans, wherever they live.   3      
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 And: “By contrast, communitarians, who also think that 
ethical principles should be of universal  form , take an anti-
cosmopolitan view of their proper  scope , which they may 
restrict to the territory of communities, of nations or (more 
commonly) states.”   4    O’Neill can be seen as belonging to the 
cosmopolitan camp, and states her own position clearly: 
“State boundaries . . . can no longer be seen as legitimate 
bounds of justice: they are themselves institutions whose 
justice can, and often should, be queried.”   5    And this, in the 
end, is the key diff erence between cosmopolitanism and 
communitarianism—that for the cosmopolitan the ethical 
status of the boundary of the community must be queried; 
while for the communitarian, the ethical status of the 
boundary is simply given—it is constituted by the relation-
ships that constitute the community. 

 One problem for the communitarian approach is that 
the ethical value of the boundary can only be given for the 
people in the relationships that constitute the community, 
and therefore there is a suspicion of moral relativism, espe-
cially if it is based on ethical particularism. I will not explore 
that question here,   6    because what we need to consider is 
the signifi cance of communitarianism for the immigration 
debate. What it allows us to say is that members of the 
national community (taken to be a nation-state) owe each 
other special obligations that they do not owe to nonna-
tionals, and, because of the priority of the principle of 
community over the principle of humanity, these special 
obligations outweigh their general obligations to nonna-
tionals (they do not rule them out, so there is space for gen-
eral obligations in communitarianism—the point is that it 
is a secondary and restricted space). If admitting outsiders 
into the political community would mean that conationals 
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were less able to meet these special obligations, this gives 
them a good reason to restrict this kind of admission. What 
emerges from communitarianism is a family of arguments 
designed to show that the admission of outsiders, under 
some (not all) circumstances, would in fact have this eff ect, 
and this supplies us with a moral justifi cation for immigra-
tion controls. 

 I will examine these arguments in chapter 14, but for 
the rest of this chapter I will return to ethical universalism 
and show why a serious commitment to it makes any sort of 
immigration restriction highly problematic for liberal 
theory. Th e problems arise because what emerges from eth-
ical universalism is a principle of the moral equality of per-
sons, a principle that all persons have equal moral value, so 
that moral principles apply to all equally in the absence of 
any morally relevant diff erences.   7    Contemporary liberal the-
ories of social justice have been based around this 
fundamental principle, and Will Kymlicka considers it to be 
the basic principle on which political theories can be criti-
cally assessed.   8    “A theory is egalitarian in this sense if it 
accepts that the interests of each member of the community 
matter, and matter equally. Put another way, egalitarian 
theories require that the government treat its citizens with 
equal consideration; each citizen is entitled to equal concern 
and respect. Th is more basic notion of equality is found in 
Nozick’s libertarianism as much as in Marx’s communism.”   9    

 What we can see from Kymlicka is the assumption 
that these theories of social justice apply to particular 
political communities, and so the principle of moral 
equality of persons extends within the boundaries of 
particular political communities but not beyond them. 
Th is is the assumption that cosmopolitans and others 
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have critically questioned. For example, Onora O’Neill, in 
her critique of Rawlsian theories of justice, points out that 
they take it that “the agreements of fellow-citizens have a 
fundamental status in an adequate conception of the rea-
sonable, and thereby in political justifi cation.” Others 
have taken it “that the discourse or debate of citizens is 
fundamental to justice.” Th is is defendable if we assume a 
bounded society of “insiders who can share a common 
debate about justice,” but such an approach “is strangely 
silent about the predicaments of outsiders, and about the 
justice of a world that is segregated into states.”   10    O’Neill 
eloquently expresses the importance of taking ethical uni-
versalism and the scope of the principle of moral equality 
seriously: “It seems to me that . . . an adequate account of 
justice has to take seriously the often harsh realities of 
exclusion, whether from citizenship of all states or from 
citizenship in the more powerful and more prosperous 
states. Why should the boundaries of states be viewed as 
presuppositions of justice rather than as institutions 
whose justice must be assessed?”   11    

 Th is throws boundaries of exclusion, and the right to 
exclude, into question, because any such boundary must 
inevitably clash with the principle of the moral equality of 
persons. Of course, such boundaries are not ruled out: the 
point is that they stand in need of moral justifi cation if they 
are not to be condemned as morally arbitrary. Th erefore the 
exclusion of “outsiders” from the distribution of goods 
within our political community stands in need of such 
moral justifi cation, and as Michael Walzer has noted, the 
most important good that gets distributed is membership 
itself.   12    So the vital question is not whether we are justifi ed 
in excluding outsiders from the distribution of welfare 
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resources or other such goods, but whether we are justifi ed 
in excluding them from membership. 

 Th e question of membership is therefore fundamental 
to the coherence of the entire liberal project of social jus-
tice. We cannot establish that a particular resource has been 
distributed fairly between members of a particular group 
unless we also know that the membership of that group has 
been distributed fairly—if people have been unjustly 
excluded from membership of the group, they have been 
unjustly excluded from the distribution of the resource. So, 
for example, if members of a particular racial group X are 
excluded from full membership of a society on the basis of 
racism, while Y are full members, the fact that members of 
Y have “fairly” distributed a particular resource between 
themselves counts for nothing—there is  no  social justice 
here at all. And so unless we know that national boundaries 
have been constituted justly, in accordance with the basic 
moral principles of liberal theory, the fact that members of 
the nation have distributed a particular resource fairly 
among themselves similarly counts for  nothing . Th e fact 
that the central theories of liberal social justice have dis-
missed this question as marginal places them in danger of a 
fundamental ethical incoherence. 

 Th e challenge facing those who wish to defend the right 
to exclude is that national boundaries seem to be morally 
arbitrary in two senses: where they fall geographically, and 
which side of the border people fi nd themselves on. It is the 
latter moral arbitrariness that is most worrying. John Rawls 
states: “What the theory of justice must regulate is the 
inequalities of life-prospects between citizens that arise from 
social starting positions, natural advantages and historical 
contingencies.” Th ese are the “fundamental” inequalities.   13    It 
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seems clear that which side of a border one is born on is such 
a contingency, such that if it gives rise to inequalities and 
exclusions, these are matters of justice. Th ere is also a theme 
in liberal theories of social justice that argues that a person’s 
life prospects should not be determined by factors beyond 
one’s control, and national membership is, normally, this 
kind of factor. Julian Le Grand observes: “it seems to be 
regarded as inequitable if individuals receive less than others 
because of factors  beyond their control ,”   14    and so: “Distributions 
that are the outcome of factors beyond individual control are 
generally considered inequitable; distributions that are the out-
come of individual choices are not.”   15    As national membership 
is to a large extent beyond people’s control, the distribution 
of national membership is inequitable. Altogether, the moral 
arbitrariness of national membership makes it an entirely 
unsuitable basis for the just distribution of resources and 
other values, and makes the power of exclusion from mem-
bership just that—the exercise of power, not of right. 

 Th ere are two possible replies to this critique. Th e fi rst 
is that it overstates the role of the principle of moral equality 
in liberal political theory, and the second is that it is based 
on a theory that has become known as “luck” egalitari-
anism, which is itself highly suspect. Th e fi rst is developed 
by Natalie Brender, when she asks, “Even if the principle of 
equality is at the center of a liberal vision of politics, is it 
plausible to consider this commitment the  only  concern 
informing the practices and institutions of liberal democratic 
states?”   16    She concludes: 

  the state exists for many functions other than the dubious 
ones of national community. Its administrative functions 
are by their very nature focused largely on the welfare of its 
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members rather than of outsiders. A liberal state will have 
as  one  of its central commitments the moral principle of 
equality, but . . . that cannot be its  only  commitment. If it is 
to fulfi ll the functions we expect a state to fulfi ll, it must 
also be committed to tending to the political, social and 
economic welfare of its members.   17      

 It is certainly a mistake to present liberal theory as having 
only one moral value, that of equality: it consists of a family 
of values such as pluralism, welfare, social justice, neu-
trality, democracy, public order, limited government, 
private property—and the variety of liberal theories is 
shaped by the weight and order they place on these and 
other values. Egalitarian liberal theory certainly places 
moral equality near, if not at, the center, but still, as Brender 
observes, there must be other values in play. However, the 
principle of moral equality plays a central role in my cri-
tique of liberal philosophy on the question of immigration, 
because it plays a central role in (at least egalitarian ver-
sions of) liberal theory. Th e central role of the principle is to 
provide a limit to the extent to which liberal states can 
pursue other particular values, especially nonliberal ones 
such as national security.   18    Here, the question is to what 
extent can the state pursue the value of national security 
without undermining the moral equality of persons to an 
unacceptable degree (those persons being both nationals 
and nonnationals)? Th is interplay between the value of 
moral equality and other political values lies at the heart of 
practical liberal politics—in a liberal state, practical policy 
questions must always have this ethical dimension to them. 
Th is does entail giving the value of moral equality a central 
and privileged place, but it is not to say that it can never be 
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compromised at all in the pursuit of other values. What it 
does mean is that there will always be an assumption in 
favor of moral equality, and the liberal state must always 
agonize over the extent to which that equality can be com-
promised for the sake of other goods. Th e intuition here is 
that it can only be compromised under conditions of 
extremity. Brender is right that immigration controls enable 
liberal states to achieve other goods and values, but the eth-
ical question is whether, in pursuing those goals, the liberal 
state has compromised the principle of moral equality in 
unacceptable ways. My contention is that this has hap-
pened, both in practice and theory. Th e “extremity” defense 
relies on seeing immigration as posing a very serious threat 
to other liberal values, but I will discuss the extent to which 
it is plausible to see immigration this way in chapter 14. 

 Th e second objection is expressed by Wellman, when he 
rejects appeals to the moral arbitrariness of borders as rest-
ing on a suspect theory that has become known as “luck” 
egalitarianism. Wellman accepts that “every human is 
equally deserving of moral consideration,” (Wellman, 
p. 59), but appeals to Elizabeth S. Anderson’s infl uential 
critique of  “luck” egalitarianism, concluding, with Anderson, 
that we are “fundamentally concerned with the relation-
ships within which the goods are distributed, not only with 
the distribution of the goods themselves” (Wellman, 
p. 60).   19    For Wellman, it’s the relational aspect that does all 
the work, and we have to look at the extension of that rela-
tion, rather than the extension of distribution, because 
“the real worry about inequality is that it tends to leave the 
have-nots vulnerable to being oppressed by the haves. Our 
concern is not chiefl y that it is unfair that some are lucky 
enough to have more than others; the principal worry is 
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how those with less may be dominated” (Wellman, p. 61). 
Th is is signifi cant for the immigration debate, because, says 
Wellman, “egalitarians who push for open borders typically 
presume the adequacy of luck egalitarianism. If we switch 
from luck to relational egalitarianism, however, the dispar-
ities in wealth among diff erent countries appears much less 
problematic” (Wellman, p. 63). To the reply that relations 
of extreme inequality and injustice do exist in the world 
and are infl uenced by membership of rich and poor states, 
Wellman accepts that is that this is true, but: “Conceding all 
of this does not weaken my commitment to a legitimate 
state’s right to set its own immigration policy, however, 
because it seems to me that whatever duties of distributive 
justice wealthy states have to those abroad, they need not be 
paid in the currency of open borders” (Wellman, p. 65–66). 
Th e argument here is that rich states can meet their redis-
tributive obligations to the global poor by sending assistance 
to them, rather than allowing them to enter. I will consider 
this argument in chapter 13, but here will assess the force 
of Anderson’s relational theory of equality on the critique 
of the right to exclude. 

 Anderson characterizes luck egalitarianism as resting 
on two moral premises: “that people should be compen-
sated for undeserved misfortunes and that compensation 
should come only from that part of others’ good fortune 
that is undeserved.”   20    Th e stress is on outcomes for which 
the individual is responsible, those that rest on their 
choices, and outcomes for which they are not. Th is is a dis-
tinction between option luck and brute bad luck.   21    What we 
end up with is “a hybrid of capitalism and the welfare state,” 
with reliance on the market for choices made by the free 
individual, and a social insurance scheme for brute bad 
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luck.   22    Her own theory is one of democratic equality: 
“Democratic equality guarantees all law-abiding citizens 
eff ective access to the social conditions of their freedom at 
all times.”   23    Th e negative aim of this approach is to end 
oppression, and the positive aim is “to create a community 
in which people stand in relations of equality to each 
other.”   24    

 Th e motivation for Anderson’s approach is the principle 
of moral equality. Egalitarian movements “assert the equal 
moral worth of persons”   25   ; and: “Egalitarians base claims to 
social and political equality on the fact of universal moral 
equality.”   26    Her version of democratic equality is, as we have 
seen, relational, and views equality as a social relationship: 
“democratic equality regards two people as equal when each 
accepts the obligation to justify their actions by principles 
acceptable to the other, and in which they take mutual con-
sultation, reciprocation, and recognition for granted.”   27    
Certainly there is much here that reads in Wellman’s favor 
and against the cosmopolitan position: Anderson refers to 
citizens; democratic equality supposes a democratic 
community and we can assume this to be a nation-state; 
and there is the focus on relational equality when our most 
obvious relations are with fellow citizens. 

 However, I would argue that this is a narrow reading of 
Anderson’s argument: the key relationship of democratic 
equality—that two people accept the obligation to justify 
their actions by principles acceptable to each other, and in 
which they take mutual consultation, reciprocation, and 
recognition for granted—does not necessarily have to be 
confi ned to a nation-state, and in fact there is much an 
Anderson’s article that suggests that she means it in a 
broader sense. She does interpret “persons” as “citizens” for 
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much of her article, but then explicitly acknowledges that 
there is an international dimension to democratic equality 
and introduces the term “workers” to refl ect that. Th is 
comes when she considers the economy as “a system of 
cooperative, joint production.”   28    She acknowledges “the 
moral implications of regarding the economy as a system of 
cooperative production across international boundaries. As 
the economy becomes global, we are all implicated in an 
international division of labor subject to assessment from 
an egalitarian point of view. We have obligations not only 
to the citizens of our country but to our fellow workers, 
who are now found in virtually every part of the globe.”   29    
She does not go on to consider the international implica-
tions of democratic equality, but it is clear that, as far as the 
economy as a cooperative venture goes, workers are in an 
international relationship of democratic equality, where 
the principle of interpersonal justifi cation has to be met. 
“Th e principles that govern the division of labor and the 
assignment of particular benefi ts to the performance of 
roles in the division of labor must be acceptable to everyone 
in this sense.”   30    Th e point is, of course, that national bound-
aries play a fundamental role in the division of labor, and 
therefore national boundaries themselves must fall under 
the principle of interpersonal justifi cation. Far from support-
ing Wellman’s position, Anderson’s theory of democratic 
equality radically challenges it. 

 Th is shows that the egalitarian challenge to the right to 
exclude is not only based on concerns of distributive justice 
across borders, but goes much deeper. It does not only 
question the moral legitimacy of diff erences in  life-prospects 
either side of the national border, it questions the moral 
legitimacy of the border itself. Th is brings us back to the 
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point that the question of distribution here is not primarily 
of welfare, property, or other resources, but of member-
ship. It is the ethical coherence of the distinction between 
citizens and outsiders that is at stake, not merely that citi-
zens of a particular state may enjoy undeservedly better life 
prospects than an outsider. 

 My contention is that this distinction cannot be made an 
ethical one through appeal to liberal values, because any 
attempt to provide an ethical justifi cation for it will commit 
the basic logical error of “begging the question”—that is, 
assuming the validity of the distinction in the fi rst place. Th is 
is an established logical fallacy known as  petitio principii , in 
which the truth of the proposition that must be proved is 
actually assumed—either implicitly or explicitly—in one of 
the premises of the argument, and so emerges intact in the 
conclusion without ever being established: one “begs the 
question” being asked.   31    Arguments can beg the question in 
a number of ways, for example by relying on a premise that 
says the same thing as the conclusion, or ignoring an impor-
tant assumption that the argument rests on. In the case of 
the immigration debate, the question being asked is whether 
the distinction between members and nonmembers of a 
political community can be morally justifi ed in the context of 
moral egalitarianism, such that members have the right to 
exclude nonmembers. Th e problem is that many attempts to 
show that members do have the right to exclude nonmem-
bers assume the moral validity of the members/nonmembers 
distinction, although they claim to establish it. 

 Let’s consider a range of possible arguments for the 
right to exclude to see if they commit this logical error. 
First, we can argue that the right to exclude arises from the 
priority of the rights of citizens over those of noncitizens: 
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citizens have rights to welfare, etc., embodied within their 
citizenship (citizenship just is—among others things—this 
bundle of rights), and noncitizens do not; and respecting 
these rights necessitates discriminating between members 
and nonmembers of the political community, which entails 
the right to exclude. However, we are asking for an ethical 
justifi cation of the right to exclude that can show  why  access 
to welfare resources, etc., is restricted to citizens in the fi rst 
place. All we are being told here is that citizens hold rights 
that noncitizens do not, but this is to take the members/
nonmembers boundary for granted. Th e point is that non-
citizens could access those welfare resources if they had the 
right to be included as citizens—there is nothing problem-
atic in saying that a set of resources will be distributed 
within the boundary of a group of people, if everybody has 
equal opportunity to become a member of that group. What 
is at stake is the right to membership itself. Any argument 
that claims the right to exclude arises  because  states have 
special obligations to their own members that they do not 
have to nonmembers, or  because  citizens have special obli-
gations to fellow citizens that they do not have to nonciti-
zens, begs the fundamental question. 

 A second argument is that members have the right to 
exclude because they have contributed to the economic 
prosperity of their nation-state through work and taxation 
and other forms of contribution, and have the right to 
benefi t from these “cooperative schemes.” Nonmembers 
have made no such contribution, and so to allow them 
access to the national “cake” is unfair. Members therefore 
have the right to exclude nonmembers from that national 
cake, and this necessarily takes the form of excluding 
them from membership as such. However, there are two 
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 complications here. First, as Elizabeth Anderson observed, 
we live in a globalized economy. Globalization is a highly 
complex phenomenon, but all we need note here is that the 
notion that citizens of a state are the only ones who con-
tribute to its economic prosperity does not stand up, and 
perhaps has not done so for centuries. Many people 
throughout the globe have contributed to the level of wealth 
and welfare in, for example, the United Kingdom, and yet 
don’t get access to a slice of the cake.   32    

 Second, if we set aside the outside world (as many 
political theorists succeed in doing) and concentrate only 
on the people who reside within the territory of the state, 
the fact is that many citizens do no work that contributes 
to the economy of the community, while many noncitizens 
do. We cannot assume that all citizens work and pay taxes 
and that no noncitizens do, and so it is not obvious who the 
economic “stakeholders” in a society are.   33    Th is is, of course, 
true of those who are within the territory legally but do not 
have citizenship, but it is also often just as true of those 
who are present illegally. Th e evidence is that those present 
illegally make a positive economic contribution (keeping in 
mind our caution about empirical evidence).   34    And so the 
right to exclude cannot rest on the question of who has 
contributed to economic prosperity of the state, even if we 
artifi cially restrict our focus on those who are within the 
territory.   35    

 What if we focus the argument on those citizens who 
do make a contribution and potential migrants who have 
not yet entered and so have made no contribution? Surely, 
then, these citizens have the right of territorial exclusion 
because they have contributed to the national wealth (but 
so would everybody else present in the territory who is 
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 contributing, which is an odd implication, but we will arti-
fi cially set that aside for now) but these potential immi-
grants have not: admitting these immigrants within the 
territory would enable them to share in a national pros-
perity to which they have not contributed, as would admit-
ting them to national membership. But the fact remains 
that those inside the boundary are able to contribute to the 
national wealth  because  they are on the inside, and the out-
siders are unable to contribute  because  they are on the 
outside: they wish to enter and make a contribution. Th e 
fact that they have not made a contribution up to this point 
does not carry much moral weight, because what is at stake 
is the  right  to make a contribution. According to the 
argument, members have the right to exclude outsiders 
from the distribution of membership because they have 
made a contribution to the national wealth that outsiders 
have not; they are able to make that contribution because 
they have the  right  to make a contribution; and they have 
that right because they are included in the distribution of 
membership and outsiders are not. But what right have 
they got to be included in the distribution of membership 
while outsiders are not? Th e argument begins to take on an 
appearance of circularity if the answer to that question is: 
because they have made a contribution to the national 
wealth that outsiders have not. 

 A strange assumption seems to be at work here, that only 
members of the political community have the  right  to be 
members. At fi rst sight this assumption may not seem 
strange at all, but extremely obvious. However, there is in 
fact something profoundly odd in restricting the right to be 
a member to those who are already members. It seems quite 
possible, and indeed plausible, that there can be associations 
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where nonmembers have the right to become members. 
Th ere may be some that, once we have achieved some kind of 
criteria, we have the automatic right to become members of 
if we so wish. When I was a child, I subscribed to a comic that 
ran its own club, such that if your birthday appeared in the 
issue, you had the right to become a member of that club 
upon applying. For all I know, I am still a member of the 
Harold Hare Club. Of course, in this kind of case it may be 
that the association has the right to set the criteria, but still, 
the principle of moral equality means that  anybody  who 
meets the criteria has the right of entry. And it may well be 
that some associations of this kind are so important to peo-
ple’s welfare or the value of their life prospects that they 
cannot set their own criteria, which are, instead, fi xed by 
some higher authority. Or there may be associations where 
anybody has the right to membership on application. 
Facebook seems to be this kind of association so far as I am 
aware. 

 When it comes to national membership, unless we 
know the ethical basis of the distinction between mem-
bers and nonmembers, we do not know why members 
should have a right to membership that outsiders do not 
have: the members/nonmembers division seems to be just 
 given  and the right of membership distributed subse-
quently only to those who are already members—in other 
words, the distribution of membership and the right to 
membership coincide. In that case, the right to member-
ship does not  give rise  to the distribution of membership, 
but the other way round, and this is, as I’ve pointed out, a 
rather strange situation. Unless we have a moral justifi ca-
tion for the distribution of membership that explains why 
the right of membership coincides with it, it is diffi  cult to 
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see how any moral justifi cation for the right of exclusion 
can be coherent. Th ere is nothing in the nature of associa-
tions that means the distribution of membership and of 
the right of membership must coincide, for, as we have 
seen, there are many kinds of association where the right 
to be a member extends beyond its boundaries. Why isn’t 
a nation-state this kind of association? 

 In fact, particular nation-states are like this to some 
degree, recognizing that certain outsiders meet the criteria 
of membership and so have the right to become members. 
For example, the law of return to Israel recognizes this kind 
of relationship. Th is law grants every Jewish person, wher-
ever they are, the right to enter Israel as an  oleh  (Jewish 
person immigrating to Israel) and become an Israeli citizen. 
“Jewish” here means a person who is born of a Jewish 
mother or has converted to Judaism and is not a member of 
another religion. Israeli citizenship becomes eff ective on 
the day of arrival within the territory or on the receipt of an 
 oleh ’s certifi cation, whichever is later. Since 1970 the right 
has been extended to include the children and grandchil-
dren of a Jewish person, and the spouse, or spouse of a 
child or grandchild of a Jewish person.   36    In fact this kind of 
arrangement is not that uncommon. For example, any 
immigration regime that allows the acquisition of 
citizenship through marriage is in eff ect granting the right 
to membership to noncitizens, in that although the spouse 
has the right to take up the citizenship of his/her partner, 
they can always decline. 

 Th is family of arguments, then, only works to justify 
the right of exclusion by assuming that the rights of those 
inside the membership boundary have priority over the 
rights of those who wish to enter. But why should we 
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assume this? It needs to be shown  why  the rights of mem-
bers should have moral priority over the rights of nonmem-
bers, and what we have seen is that this is surprisingly hard 
to do within the context of an egalitarian liberal theory that 
takes the moral equality of persons seriously. Which side of 
a border someone is born on is clearly morally arbitrary 
from this point of view, and so their location cannot be 
used to justify the moral priority of insider-rights over 
 outsider-rights. Th e only way in which location could be 
used to justify the ethical priority of claims is through free-
dom of choice—if people have freely chosen to be here 
rather than there. And so the only way the egalitarian liberal 
can claim that members’ rights have moral priority over 
outsiders’ rights is if the members have freely chosen to be 
members and the outsiders have freely chosen to remain as 
outsiders—in other words, under conditions of freedom of 
movement.   37    Ironically, it seems that the only thing that 
can justify the morality of special rights between conation-
als that override rights to nonnationals is, in fact, complete 
freedom of international movement.   38    

 We can see, then, the force of the principle of moral 
equality, which has its basis in ethical universalism and the 
requirement of symmetry between relevantly similar cases. 
However, the symmetry requirement gives rise to another 
critique of the right to exclude, which takes into account 
that people cross borders in both directions: as well as 
immigration, we should consider emigration. One impor-
tant aspect of the global migration regime is that liberal 
states claim unilateral control over immigration, but make 
no claim to control emigration except under extremity. Th is 
is refl ected in international law, where the fundamental 
right to mobility within one’s own national territory is 
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embodied within Article 13 of the Universal Declaration of 
Human Rights: everyone has the right to freedom of 
movement and residence within the territory of each state. 
However, at the international level the right to mobility, 
while it does not disappear, changes shape. According to 
Article 13, everyone has the right to leave any country, 
including their own, but only citizens have the right of 
entry. Th is is reinforced in the International Covenant on 
Civil and Political Rights, which, in Article 12, states: 
“Everyone lawfully within the territory of a State shall, 
within that territory, have the right to liberty of movement 
and freedom to choose his residence”; and that: “Everyone 
shall be free to leave any country, including his own.” Th e 
European Convention’s Fourth Protocol states: “No one 
shall be arbitrarily deprived of the right to enter his own 
country.” 

 What we have here is a liberal asymmetry, with a 
universal right to emigration but not to immigration, and 
this is the standard position not only in international law 
but also in most liberal political theory. But as we’ve seen, 
asymmetry is an unattractive feature, and we must ask 
whether this particular asymmetry is ethically consistent. 
For it to be so, there must be an important moral diff erence 
between emigration and immigration, such that there is a 
basic human right to the former but not the latter. Most 
liberal theorists believe that there is such a diff erence bet-
ween the two, and off er arguments in terms of rights or in 
terms of consequences, and as these amount to arguments 
for the right of exclusion I will examine them in chapter 14. 
All, I will argue there, fail to establish a feature that can 
carry the moral weight required to justify this radical 
diff erence between emigration and immigration, and so it 
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would seem that emigration and immigration must be 
treated symmetrically. Th e only two consistent positions 
are what I describe as an  illiberal  symmetry, where states 
have a unilateral right to control movement in any direction 
over their borders, and so can prevent people’s leaving as 
well as entering; or a  liberal  symmetry, where people are 
free to cross national borders in either direction. 

 Lea Ypi shares my view that justice in migration requires 
this moral symmetry.   39    She arrives at a general principle of 
justice in migration: “if restrictions on freedom of movement 
could ever be justifi ed, such restrictions ought to take equal 
account of justice in immigration  and  justice in emigration. 
Or, to put matters somewhat diff erently, if R provides a 
valid reason for restricting incoming freedom of movement, 
R also provides a valid reason for restricting outgoing free-
dom of movement.”   40    Th is is because, “since freedom of 
movement matters, restrictions on emigration are justifi ed 
on certain grounds if and only if restrictions on immigra-
tion can be justifi ed on the same grounds.”   41    Paradoxically, 
she believes this leads us to what she calls a “closed borders 
utopia” (which, it is important to note, she believes shows 
there is something wrong with the symmetrical approach), 
because “the requirements of justice in immigration and 
justice in emigration, while being independently valid, are 
jointly incompatible. What is required by just immigration 
is ruled out by just emigration and what is required by just 
emigration is ruled out by just immigration. . . . satisfying 
justice in immigration  and  justice in emigration requires 
sacrifi cing the claims of migrants themselves.”   42    Th is is 
because migrants are caught up in relations with citizens of 
the receiving country and citizens of the sending country, 
and they cannot meet the requirements of justice that hold 
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in both those relationships. Basically, the relationship with 
the citizens of the receiving country requires that immigra-
tion bring them some benefi ts over the burdens, which 
means receiving well-qualifi ed and productive immigrants; 
and the relationship with the citizens of the sending country 
means that, again, emigration should bring them some 
benefi ts over the burdens, which means that well-qualifi ed 
and productive emigrants have a duty to remain.   43    I do not 
share Ypi’s view that well-qualifi ed and productive emi-
grants have a duty to remain, and so do not accept that the 
requirement of symmetry for a just migration regime gets 
us to this paradoxical place. In fact Wellman and I are in 
agreement on this point, and I will return to it in chapter 
13, when considering the implications of his freedom of 
association argument.   44    

 However, the more common approach is to reject the 
relevance of symmetry in this case, and Wellman does just 
that: “there appears to be nothing conceptually or morally 
inconsistent about requiring states to permit open emigra-
tion while simultaneously allowing them to limit immigra-
tion” (Wellman, p. 90). His fi rst objection is based on his 
central idea of freedom of association, and so I will post-
pone considering it until I examine that argument in detail 
in chapter 13. However, his other two objections do not 
rest on that argument and so I will discuss them here. 

 Wellman’s second objection is that “immigration is 
importantly diff erent because, unlike either emigration or 
internal migration, it can involve costs to those who must 
include you as an equal in their political community” 
(Wellman, p. 90). But it is not true that emigration and 
internal migration do not involve costs, nor that those 
costs must be signifi cantly diff erent from those involved 
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in immigration. If I move from one province or region to 
another to take up residence, it is hard to see how my 
impact diff ers signifi cantly from someone entering from 
another state. And elsewhere in his contribution Wellman 
certainly does not make the oversimplistic assumption 
that immigration always imposes a cost for the receiving 
nation while emigration is cost free (as Ypi has argued, 
emigration is seldom cost free). As we will see below when 
we consider specifi c arguments for the right to exclusion, 
emigration can carry signifi cant costs and is a genuine 
concern for many developing states. Until we know the 
sort of “costs” being counted here, this way of establishing 
an ethical distinction between immigration and emigra-
tion is not convincing. As we shall see, Wellman makes 
out the costs in deontological terms, a cost to the value of 
a state’s right to political self-determination, and this may 
be more promising than making out costs purely in 
economic terms. 

 His third objection carries more force, that there is 
something ethically disturbing about the denial of the 
right to emigrate that makes it distinct from the denial of 
the right to immigrate. It is, he says, to treat citizens “as 
tantamount to political  property  insofar as it forces them 
to remain in the union, regardless of their preferences” 
(Wellman, p. 90). However, any close examination of the 
immigration regimes of liberal democratic states shows that 
they are designed around economic considerations, seek-
ing immigrants who will meet their economic needs and 
rejecting those who do not, which reduces them, perhaps, 
to  economic  property. One problem with Wellman’s free-
dom of association argument is that while it allows that 
states are free not to associate with potential immigrants 
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from other states if they do not wish to, it also allows that 
they are free to do the opposite, and, if they so wish, 
“poach” those they consider valuable (remember that for 
Wellman a legitimate state can set any rules for member-
ship it likes). Current immigration regimes largely operate 
as systems of economic exploitation, with the powerful 
developed nations taking those they consider economically 
valuable from the weaker developing nations. And so while 
a liberal state’s interest in preventing certain people from 
leaving may be  politically  sinister (in fact, the grounds that 
have been put forward for preventing people from leaving 
are themselves mostly economic), its interest in allowing 
certain people to enter is far from benign: liberal states do 
not admit immigrants because they believe this is good  for 
the immigrants . Opponents of freedom of movement often 
cite the problem of the “brain drain,” but the fact is that 
this is already taking place under current migration regimes 
to a very damaging extent. It may be replied that freedom 
of movement would make it worse, but, while that may be 
intuitively plausible, it underestimates the extent to which 
the present system is complicit in the “brain drain” 
problem.   45    

 Th is lack of symmetry under the current system creates 
other diffi  culties. Seyla Benhabib points out that, apart 
from Article 13 of the UDHR, which makes exit a basic 
human right but excludes entry, there are other articles 
that do set out the right to actually cross international bor-
ders. Article 14 embodies the right to asylum, which 
amounts to the right to cross a border; and Article 15 states 
that everyone has a right to a nationality, such that they 
should not be arbitrarily deprived of their nationality or 
denied the right to change it.   46    She says: 
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  Yet the Universal Declaration is silent on states’  obligations  
to grant entry to immigrants, to uphold the right of asylum, 
and to permit citizenship to residents and denizens. Th ese 
rights have no specifi c addressees and they do not appear to 
anchor  specifi c  obligations on the part of second and third 
parties to comply with them. Despite the cross-border 
character of these rights, the Declaration upholds the sov-
ereignty of individual states. Th us, a series of internal con-
tradictions between universal human rights and territorial 
sovereignty are built into the logic of the most comprehen-
sive international law document in our world.   47      

 And so the current liberal asymmetry places asylum seekers, 
refugees, and residents seeking nationality in a precarious 
position. 

 Another challenge for the asymmetry view is whether, 
in the absence of a right to enter, the right to exit has any 
value. Ann Dummett puts this strongly: “Logically, it is an 
absurdity to assert a right to emigration without a comple-
mentary right of immigration unless there exist in fact . . . a 
number of states which permit free entry.”   48    Antoine Pécoud 
and Paul de Guchteneire, in considering the feasibility of 
what they call the Migration Without Borders scenario 
(MWB), comment: “Th e right to emigration will remain 
problematic as long as important restrictions on immigra-
tion will keep people from migrating, or even travelling, to 
other countries. Th e MWB scenario might therefore be 
morally desirable from a human rights perspective, in which 
case it would be worth promoting despite its apparent 
unfeasibility.”   49    Where, though, is the logical incoherence 
that Dummett refers to? It arises, possibly, because the 
liberal asymmetry position claims that there is a right to 
leave a state but no right to enter one, and this amounts to 
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claiming that the right to leave the state does not actually 
include the right to cross the international border, because 
this would entail the right to enter another state. How 
coherent is a right to leave a state that does not include the 
right to cross the border? Th e right to leave imposes a duty 
on the state one wishes to leave not to interfere to prevent 
you crossing the border, but it seems to impose a similar 
duty on the state one wishes to enter. 

 One way of defending this is to appeal to the logic of 
rights and obligations. Th e right to leave imposes an obliga-
tion on a particular state, such that we know who has a duty 
to meet that right, while a right to enter would impose an 
obligation on all states, such that we do not know which 
particular state has the duty to meet that right. But this by 
itself doesn’t tell us why the right to enter is inconceivable—
many human rights have this form of imposing a general 
duty on all states not to do something to any human being. 
Individuals hold these rights against  all  states at the same 
time. Th e fact is that, if there were a universal right to enter, 
individuals could only enact it against one state at a time, 
and this is exactly the situation with the right to leave: one 
has the right to leave  any  state, although one can only leave 
one state at a time. Both rights impose duties against all 
states, and both extract that duty from one particular state 
at a time. Th e only diff erence I can detect is that, in relation 
to the right to leave, we do know in advance which particular 
state will have the duty to meet that right, but when it comes 
to the right to enter, we cannot know this in advance, 
because the individual can, potentially, exit to any state. In 
that sense, the right to enter imposes a general duty in a way 
that the right to leave does not. But does this diff erence 
make the right to enter inconceivable? It’s hard to see why it 
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should, and again many basic human rights take this form. 
Of course, there is the challenge concerning how rights of 
this form that give rise to a general duty can be  enforced  
against a particular state, and this does bring out an impor-
tant distinction between two kinds of universal rights here. 

 We can distinguish between (1) universal rights (held 
by all people) that impose duties on a  specifi c agent  (for this 
discussion, a particular state); and (2) universal rights that 
impose duties on  all agents  (all states). Under type-1 rights, 
when the right-holder needs whatever the right specifi es, 
we know which agency must meet it, but under type-2 
rights we do not. As we’ve noted, the right to enter would 
be a type-2 right and, as we cannot know which state is 
under an obligation to meet it, it is unenforceable. Indeed, 
as many universal human rights are like this, the enforce-
ability problem is a serious one in human rights practice. 
Another issue is that it is tempting to regard type-1 rights 
as active, requiring action from the agents who have a duty 
to meet them, and type-2 rights as passive, merely requiring 
respect. But in fact many type-2 rights require action, and 
often necessitous action, which makes the enforceability 
“gap” even more painful. Most importantly for this 
discussion, Article 15 of the UDHR specifi es that everyone 
has a right to a nationality but as it “gives no clue as to how 
responsibility for granting citizenship should fall on a 
particular state,”   50    stateless persons are left in a very vul-
nerable position. I believe the plight of the stateless has 
largely been overlooked in debates about the ethics of 
migration, and in fact their situation has signifi cant impli-
cations, which I will examine below. 

 However, the enforceability problem can be, and has 
been, overcome in practice. Th ere are three arrangements 
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into which states that have signed up to international 
human rights legislation (legitimate states, in Wellman’s 
approach) can enter in order to deal with it. First, they can 
agree that the state in the best position to meet the demands 
of the right ought to do so, especially if it is a necessitous 
right. Second, they can form an international agency that 
has the responsibility to meet the right, and all states give 
the agency the power and resources to do so. Th ird, they 
can form an international authority with the power to 
decide which particular state will meet the right. All three 
arrangements can operate alongside each other if one is 
more appropriate for particular rights than the others; and 
an additional arrangement can be that if, under the fi rst 
strategy, the burden that falls on the state best positioned 
to meet the demands of the right is unreasonable, then we 
can move to one of the other arrangements. Many type-2 
rights are met under these kinds of arrangements in actual 
human rights practice and so the enforceability problem is 
not insurmountable. What we can see, though, is that in 
order to ensure that type-2 rights are genuine and mean-
ingful, legitimate states have to act multilaterally and con-
sider forming international agencies and authorities. A 
framework of unilateral state action is not suffi  cient. 

 To return to the discussion about the logic of rights, 
another possible objection to my position is to argue that 
while the right to leave places the state one is leaving under 
negative obligations (simply not to interfere), the right to 
enter places the state one is entering under positive obliga-
tions. It is not simply that it must not prevent you from 
entering, but also that it must make adjustments and alter-
ations in order to accommodate you, whether we are con-
sidering territorial or civic entry (civic entry would, 
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obviously, impose greater costs in these terms). However, 
this seems to suggest that the act of exit imposes no bur-
dens on the state of origin, while we know this is not the 
case, and some of those burdens consist of making adjust-
ments and alterations in order to accommodate your 
absence. If there are burdens on both sides, the rights 
should be considered symmetrically, as we have seen Ypi 
argue above. 

 Th e fi nal, and perhaps strongest, reply, is that if you are 
trying to leave State X, State Y’s refusal to allow you to enter 
does not prevent you doing so. To appeal to analogy, if you 
want to leave your home and ask if you can come and live in 
mine, my refusal does not prevent you from leaving as long 
as there are other options available. And so State Y’s refusal 
to allow you to enter its territory does not prevent you from 
leaving State X, as long as there is another state you  can  
enter. Th erefore a universal right to enter does not follow 
from the right to leave. David Miller off ers precisely this 
reply: 

  Obviously, if no state were ever willing to grant entry rights 
to people who were not already its citizens, the right of exit 
would have no value. But suppose states are generally wil-
ling to consider entry applications from people who want to 
migrate, and that most people would get off ers from at least 
one such state: then in this respect the position as far as the 
right of exit goes is pretty much the same as with the right 
to marry, where by no means everybody is able to wed the 
partner they would ideally like to have, but most have the 
opportunity to marry  someone .   51      

 Th e “marriage” analogy is a popular one in the immigration 
debate, as marriage is an association everybody has a right 



 T H E  C A S E  A G A I N S T  T H E  R I G H T  T O  E X C L U D E | 203

to enter, but this does not entail the right to enter into any 
marriage association one likes, or the right to succeed in 
entering such an association at all—others retain the right 
to refuse you entry. I will discuss general problems with 
arguments from analogy below, but there are specifi c ones 
with the appeal to marriage. For example, in most cases you 
are not free to unilaterally leave a marriage association—
there are legal constraints here; and even if divorce is 
granted, obligations can remain, which again can be legally 
enforced. Another problem is that if one person divorces 
another who would actually like to remain married, then 
the latter is being legally ejected from the association 
against their will: the right of exit here entails the dissolu-
tion of the entire association for everybody in it, whether 
they want it dissolved or not. Th is can look like forced 
deportation, especially if the divorce means being ejected 
from one’s home and other resources. 

 However, Miller is looking at the right of entry here, in 
that the right to enter into a marriage is an opportunity 
right, such that refusal by any one party does not mean 
that one’s right to marry has been violated. One doesn’t 
have the right to marry a particular person, and one 
doesn’t have the right to enter a particular state. And so 
although the marriage analogy may be less useful than 
people have thought when it comes to the right of exit, it 
still helps us understand the shape of the right to enter. 
But the analogy still has diffi  cult problems here. Although 
Miller is talking about the right of entry, he is using it to 
discuss the right of exit, to show that the right of exit 
does not entail a right to enter anywhere else. However, 
when one exits a marriage, one does not need to have 
another marriage to enter, and this is the same with many 
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associations—the right of exit does not require that one 
has another association to enter into. Th ere is, if you like, a 
“space” one can enter without diffi  culty, and where one can 
remain indefi nitely. One never needs to enter into marriage, 
or a golf club, or any of the other kinds of association that 
are often appealed to in the immigration debate. Th is is why 
it is plausible to suppose that here the right to exit does not 
entail a right of entry, because the right to exit  does not 
depend on entry elsewhere . One can enact one’s right of exit 
from these associations and never enter another one, and 
what is crucial to notice is the existence of this “space” 
outside of these associations that one can enter without 
restriction, and where one can develop one’s life prospects 
perfectly well if one wishes. 

 Th is is dramatically and importantly not the case when 
it comes to nation-states. Exit from this kind of association 
 does  depend on being able to enter another one, both terri-
torially and civicly. Th ere is a “space” of statelessness, but it 
is not one anybody would wish to enter—it is deeply prob-
lematic and dangerous, and nobody can develop their life 
prospects in that space to any degree. While it is plausible 
to suppose that the right of exit does not entail a right of 
entry into the other kinds of associations, like marriages 
and golf clubs, because there is no  need  to enter another 
association in order to enact the right to leave, in the case 
of the nation-state there  is  a need to enter another 
association in order to enact the right to leave, and so in 
this case it is plausible to suppose that the right of exit  does  
imply the right of entry. 

 Miller’s point, however, is that the right to leave does 
not get us to a  universal  right to enter, as long as at least one 
state is willing to accept you. And so in one sense he has 
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conceded that the right to leave  does  entail a right to enter, 
just not a universal right. In the end there is not that much 
distance between his position and that of Dummett, who 
insists the liberal asymmetry is a logical absurdity “unless 
there exist in fact . . . a number of states which permit free 
entry.” Th e diff erence is that Miller insists that the right to 
leave is an opportunity right—it is simply that we do not 
have to worry about the emptiness of that right because 
“most people would get off ers from at least one state.” 

 Th e “at least one state” requirement may strike many as 
too restrictive, and so we could reformulate this as a “rea-
sonable number of states, off ering a reasonable range of life 
opportunities” (if the reasonable number of states available 
are all exactly like the state one wants to leave, this rather 
undermines the value of the freedom to leave). We could 
argue that this is in fact the reality under the current migra-
tion regime, or at least one with some liberal modifi cations 
at the edges, and so as long as the reasonable number and 
range requirement is met, the right to leave does not need 
to entail a universal right to enter. But this is a rather 
“developed-world” perspective, and indeed perhaps an elite 
perspective in the developed world. If one is a skilled, 
relatively wealthy member of a liberal democracy within a 
certain age range, one could probably fi nd a reasonable 
range and number of states ready to accept one as an immi-
grant. But the vast majority of people in the world are not 
like this, and face a struggle to emigrate to a state where 
their interests in migrating will be met. And as Sarah Fine 
observes, “the interests in living in state  A  are not always 
interchangeable with the interests in living in state  B  or 
state  C . Prohibiting outsiders from settling in and becoming 
members of a particular state hinders or prevents their pur-
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suit of all the many familial, social, religious, cultural, 
political, or economic interests tied to residence and 
citizenship in that state, despite the fact that some, if not 
all, their basic needs could be met elsewhere.”   52    

 It may be that the only reasonable and fair distribution 
of the right to leave must be based on a universal right to 
enter. Th e crucial point here is whether the interest in 
migrating can be equally respected for all moral persons in 
the absence of a universal right to enter. Ultimately, Miller’s 
reply is that the interests people have in migrating are not 
serious enough to merit a basic human right to freedom of 
international movement,   53    but we will look at that 
particular argument in chapter 15, when I put forward the 
moral case for a universal human right to migration. 

 We have seen how appeals to analogies in the immigra-
tion debate can lead us astray, but they are extremely widely 
used. Th e appeal of analogy here is that the nation-state is 
a kind of association, and a common feature of associations 
is that, while all have the right to leave, there is no general 
right to enter—the association has the right to exclude. If 
we look at these associations we may fi nd a sound ethical 
justifi cation for this lack of symmetry that can be trans-
ferred to the nation-state itself: if the ethics of asymmetry 
between entry and exit is plausible for a particular kind of 
association, it may be plausible for others, including the 
nation-state. 

 Brian Barry appeals to the general nature of associa-
tions and the sorts of rights we feel people have in relation 
to them. “It is a general characteristic of associations that 
people are free to leave them but not free to join them.”   54    
He cites employment and marriage as examples, overlook-
ing the problems I have raised with the freedom to leave 
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marriages, and, when it comes to employment, the fact that 
people can be  forced  to leave a job, even where that job is 
rightfully theirs and they have done nothing to merit losing 
it (it seems plausible that the majority of job losses, espe-
cially during times of economic recession, are not due to 
any misconduct or breach of contract by workers). Th e 
point, of course, is that associations are very diff erent, and 
often have very diff erent rules of entry and exit. I have 
argued elsewhere that one cannot move directly from the 
rules of membership of one particular kind of association 
to the rules of another, such as the membership rules of 
golf clubs to the membership rules of nation-states, because 
nation-states are a distinct kind of association. Th ey may be 
like other kinds of associations (including golf clubs) in 
 some  respects, but whether they are like those associations 
 in respect of the right to exclude  can’t be decided by appeal to 
the analogy. Whether nation-states have the right to 
exclude has to be established independently.   55    

 Barry does not take it that his analogies  demonstrate  
anything about the justice of membership rules when it 
comes to nation-states; rather, it is an appeal to the general 
nature of associations, in that “almost all associations 
operate with an asymmetry between entrance and exit,” 
and therefore there seems to be “a presumption in favour of 
asymmetry.”   56    But notice that this is not a  moral  argument, 
merely a general observation about current practices. 
Whether or not the membership rules of any kind of 
association are ethically justifi ed has to be established in 
relation to that kind of association, not by appeal to a 
“family resemblance.” 

 Here I will focus on Wellman’s use of analogies. His 
concern in using them is to show that a state’s freedom not 
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to associate (its right to exclude) is not limited to other 
similar associations (i.e., other states and interstate organi-
zations), but extends to individual foreigners. Th is is cer-
tainly an important step in the argument, as one might 
indeed consider that the right to refuse association for 
states is intuitively plausible when it comes to other states 
and interstate organizations, but not fi nd the same plausi-
bility if we try to extend that to the state’s right to refuse to 
associate with a very diff erent kind of thing, an individual 
person. He uses the analogy of large business corporations 
who have the right not to associate with people they do not 
wish to employ. And so if we routinely ascribe rights of free-
dom of association against individuals to large, nonpolitical 
institutions like businesses, why not to political ones like 
states? He claims that anybody who objects to his freedom 
of association argument must explain “why the logic of 
freedom of association does not apply to political states as 
it plainly does in other contexts” (Wellman, p. 43). 

 But if my point above has any force, then Wellman’s 
challenge is not hard to meet. All we need do is point out 
that nation-states and private businesses are importantly 
diff erent in all sorts of ways, such that the reasonableness of 
the right to exclude for private businesses does not demon-
strate, or, weaker, imply, the reasonableness of the right to 
exclude for nation-states. Signifi cant diff erences between 
them are: they are formed for very diff erent purposes; those 
excluded by a business can set up their own independent 
business, while those excluded from a state cannot set up 
their own independent state; a private business has the right 
to lay off  employees even where those employees are not in 
breach of contract, while states cannot eject citizens or 
strip them of their nationality (except in rare and extreme 
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cases). Th ese are just some of the diff erences between these 
kinds of association. Th ey don’t  demonstrate  that they 
cannot have the same rights of association: the point is 
only that we have no reason to suppose that they  must have  
the same rights of association. 

 In the end, Wellman claims to have an  independent  
argument to show why it is reasonable to suppose that 
states have the right not to associate with individual for-
eigners, rather than only with other states and interstate 
organizations, and given the general weakness of appeals to 
analogy, it is crucial that that argument succeeds. I will 
examine whether it does in chapter 13. 

 Th e fundamental objection to these appeals to analogy is 
the one I put forward against Miller’s appeal to the analogy 
with marriage when it comes to the rights of exit and entry. 
In all these other kinds of association there is what we might 
call an external “space” one can exit into, in most cases without 
any prospect of harm to one’s life prospects, and without any-
body seeking to prevent your  entering  that “space.” When one 
leaves a club, or a marriage, or even a job, one does not need 
to have another similar association to enter into in order to 
exercise that right; and in the case of many associations, one 
can continue to develop one’s life plans and projects without 
ever entering into a similar one again. But to exercise the right 
to leave a state, one needs another state to exit into—state-
lessness is a perilous condition, which many people are ejected 
into by circumstances, but into which one cannot enter volun-
tarily: it is not a recognized political “space” at all.   57    And so the 
right of exit of all these other associations  does   entail the right 
to enter somewhere else —it is simply not true to say that it does 
not. If I can appeal to the general nature of associations here—
but an appeal I think that has considerable strength—it 
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seems more than reasonable to suppose that the right to exit 
the nation-state entails the right to enter somewhere else; 
and if that “somewhere else” is not to be statelessness, it 
must be the right to enter another state. But what I hope to 
supply in chapter 15 is an  independent  argument to show that 
that this is a  universal  right to enter. I will also consider the 
implications of statelessness for Wellman’s own account of 
the right to exclude in chapter 13. 

 Of course, the arguments so far have been based on the 
challenge of reconciling the right to exclude with egalitarian 
liberal theory and its commitment to ethical universalism 
and the principle of moral equality of humanity. 
Communitarian theorists, because they prioritize the prin-
ciple of community over the principle of humanity, may 
reply that their position is immune from these criticisms. 
However, this is only plausible if they not only relegate the 
principle of humanity below the principle of community, 
but also if they abandon the commitment to ethical univer-
salism and embrace ethical particularism. As O’Neill pointed 
out above, not all political communitarians embrace that 
moral theory, and this metaethical dispute is not essential 
to understanding what is at stake between communitarians 
and cosmopolitans. I will not engage in a general critique of 
all versions of political communitarianism here because I 
have done that in depth elsewhere,   58    and Wellman himself 
has little sympathy with that approach, but instead will 
off er a more limited critique of ethical particularism as a 
moral theory. And so we will take a short diversion into 
metaethics, one which is important to the political 
dimension of the immigration debate. 

 We already noted above the tendency of ethical particu-
larism to lead to a moral relativism. My concern here is a 
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diff erent one, focusing on the relationship between the prin-
ciple of community and the principle of humanity. Th e fact 
is that communitarians do not want to abandon the prin-
ciple of humanity altogether, and do believe it still has an 
important role to play in theory and practice, and that we do 
have moral commitments to humanity in general that are 
expressed in universal human rights. Th eir case is that the 
principle of community has priority, such that national 
rights have precedence over human rights—our obligations 
to conationals come fi rst. However, the question is how they 
can leave  any  room for the principle of humanity in their 
theory, especially if they adopt ethical particularism. If com-
munitarianism has to abandon the principle of humanity 
altogether, and the very idea of universal human rights, 
then this severely undermines its plausibility. 

 David Miller defi nes ethical universalism as holding 
that “only general facts about other individuals can serve to 
determine my duties towards them.”   59    Relational facts do 
not enter our moral reasoning; at a lower level they can be 
justifi ed in terms of general principles, but they can never 
be basic or intrinsic reasons for action. In contrast, ethical 
particularism makes these relational facts basic: “agents are 
already encumbered with a variety of ties and commitments 
to particular other agents, or to groups or collectivities, and 
they begin their ethical reasoning from these commit-
ments.”   60    For Miller, national relations can only have 
intrinsic value from the particularist perspective. 
Universalism can only make sense of them as derivative 
from general principles, but this is implausible. Th e only 
sense universalism can make of nations as morally valuable 
is to see them either as voluntary associations or as useful 
conventions for delivering what universal moral principles 
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demand. But neither of these options makes sense: fi rst, 
nations are not voluntary associations in the required 
sense, and second, they are not the most rational method 
for delivering universal ethical obligations—indeed, they 
seem to get in the way of meeting this demand. And so, 
“attempts to justify the principle of nationality from the 
perspective of ethical universalism are doomed to failure.”   61    
Th e only choice is “to adopt a more heroic version of univer-
salism, which attaches no intrinsic value to national bound-
aries, or else embrace ethical particularism.”   62    He takes the 
latter option, while I embrace the former. 

 Miller’s case is that universalism cannot make adequate 
sense of the experience of nationality, of the important 
value people attach to this relationship with their conation-
als, and we cannot simply set aside such a strong moral 
intuition in adopting a moral theory. Rather, our moral 
theory must make sense of it, and it counts for particu-
larism that it succeeds here. Th is is a reasonable line of 
argument. Any moral theory must make sense of our gen-
eral moral intuitions rather than do violence to them. Th ere 
is scope for adjustment between the two (some kind of 
Rawlsian refl ective equilibrium), but the adjustment to our 
moral intuitions cannot be  that  dramatic. 

 But on the other hand, we have strong moral intuitions 
that we owe fundamental moral duties to humanity in gen-
eral: ethical universalism and the principle of moral equality 
have a strong tradition and history behind them (it tends to 
be assumed that only communitarianism and particularism 
can call on tradition and history). Miller argues that ethical 
particularism  can  make sense of these intuitions, and so 
can provide a justifi cation for universal human rights. 
“[T] here is nothing in particularism which prevents me 
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from recognizing that I stand in  some  relationship to all 
other human beings by virtue of our common humanity, 
and our sharing of a single world.”   63    Th ere is, therefore, a 
global relationship that gives rise to global rights and obli-
gations. But how are we to derive the content of these 
universal rights when we begin from the particular per-
spectives provided by our national relationships? Even if 
we agree that universal rights are in some sense basic, 
Miller acknowledges that our diff erent relational perspec-
tives may give rise to diff erent conceptions of what is 
basic.   64    However, he argues, this problem is solved because 
at some  fundamentally  basic level there will be convergence 
and therefore agreement on a set of basic human rights 
that apply globally. Th ere are two problems here, though. 
Th e fi rst is that what emerges at the level of convergence 
may be at a worryingly minimalist level. If that is where 
ethical particularism takes us (and Miller thinks it does), 
then it is not clear that it is making adequate sense of our 
intuitions concerning our duties toward our fellow human 
beings. Th e second problem is that in order to derive the 
content of universal rights from the particularist perspec-
tive, I would have to work through my relations with 
humanity in general rather than work from a set of general 
facts about humanity. Here the particularist option starts 
to look impossibly complex—my actual relationship with 
the rest of humanity is not something I can make sense of 
(if we can say I have a  relationship  at all). It looks much more 
reasonable to say that I have moral obligations to my fellow 
human beings because of their humanity, not because I am 
in some kind of relationship with them. And so the particu-
larist position looks no better than the universalist one 
here: while the universalist can make no sense of the prin-
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ciple of nationality, the particularist can make no sense of 
the principle of humanity. Whether the particularist or the 
universalist is in the least worst position will depend on 
whether one believes the principle of humanity or principle 
of nationality to be more fundamental. And now this is not 
a question of deciding which has priority over the other, 
but which must be  abandoned  as incoherent? Which one can 
we do  without ? 

 Th e suspicion is that we cannot give up the universalist, 
generalist element of our moral thinking, because the prin-
ciple of nationality itself seems to have a level of generality. 
Th ere are two levels of generality here. As I argued above, 
the universal element of moral thinking never disappears, 
so even if we say we only owe an obligation to members of 
a particular group, we owe that obligation equally to all 
members of the group—we owe it to them “universally.” 
And so within the nation, I owe my obligations to my cona-
tionals equally, and can only depart from impartiality with 
good reason—my moral obligations are “universal” within 
the boundary. Th e requirements of symmetry, therefore, 
keep emerging in our moral thinking. But where does this 
requirement come from? Where does the commitment to 
the local “universality” toward all comembers of the group 
come from? It is diffi  cult to see how it can come from par-
ticularism, because I am not in the same relationship with 
all members of the group (except if we reduce our under-
standing of relationships here to a strictly empty formalism, 
but that would be ironic, as particularism is supposed to get 
us beyond empty formalism to the emotional and 
psychological content of relationships). One answer is that 
this aspect of generality has to be  derived  from a commit-
ment to ethical universalism. It is hard to see how it can 
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come from anywhere else. Robert E. Goodin is clear that 
“special duties derive the whole of their moral force from 
the moral force of . . . general duties.”   65    And that: “In this 
way, it turns out that ‘our fellow countrymen’ are not so 
very special after all. Th e same thing that makes us worry 
mainly about them should also make us worry, at least a 
little, about the rest of the world, too.”   66    

 Th e second level of generality is that the principle of 
nationality aims to establish that  all  people owe duties to 
their conationals—in a sense, then, this is a universal moral 
principle binding  all  people globally. But how do we arrive at 
this level of generality? According to particularism, we begin 
our moral reasoning from the relationships we happen to 
fi nd ourselves in, and in this case I have to reason my way 
from my particular relationship with conationals and the 
rights and duties it gives rise to, to a principle of nationality 
that holds that all other people in relevantly similar relation-
ships have relevantly similar rights and duties. But this is a 
principle that seems to transcend particular relationships—it 
requires thinking universally about humanity. Again, we can 
ask where this commitment to generality comes from, and 
once more the answer seems to be that it has to be derived 
from a commitment to ethical universalism. 

 Indeed, Miller believes our obligations to nonnationals 
are limited because we are entitled to expect their conation-
als to meet their needs.   67    But we are only entitled to expect 
this if we are entitled to expect them to recognize the moral 
force of the principle of nationality. Th ere is a suspicion 
here that the principle of nationality gets its generality 
from a piece of universalist ethical reasoning concerning 
general facts about humanity. If so, it means that the prin-
ciple of nationality itself has to be derived from universalist 
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ethical reasoning.   68    Th e principle of nationality, therefore, 
only makes sense within the context of universalist moral 
thinking, and has to be made compatible with our univer-
salist ethical commitments. 

 My fi nal aim in this chapter is to place the immigration 
debate within a context, both historical and current. Th e 
historical background is one of slavery and colonialism by 
European powers, and Onora O’Neill observes: 

  In early modern European thought and politics “outsiders” 
were often denied moral standing. Th eir occupation of land 
was not recognized as ownership; their customs and insti-
tutions were undermined and often destroyed. Th e 
European colonial expansion, which has shaped the present 
world economic and political order, was achieved in part by 
invasion, genocide, expropriation, transportation, slavery 
and proselytizing that Europeans would have condemned 
as unjust in dealings with those whose standing they 
acknowledged.   69      

 Th e postcolonial world has been profoundly shaped by this 
period. A. Sivanandan explains: “Colonialism had already 
under-developed these countries and thrown up a reserve 
army of labour which now waited in readiness to serve the 
needs of the metropolitan economy. To put it more graph-
ically, colonialism perverts the economy of the colonies to 
its own ends, drains their wealth into the coff ers of the 
metropolitan country and leaves them at independence 
with a large labour force and no capital with which to make 
that labour productive. And it is to these vast and cheap 
resources that Britain turned in the 1950s.”   70    

 Th e historical background also includes the history of 
immigration controls themselves, which raises the issue of 
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racism and the role it played in that history. Racism as an 
issue is more or less absent from philosophical discussions 
of immigration controls, probably because all of the partic-
ipants, whatever side of the divide, are strongly antiracist 
and would and do condemn exclusions based on racism. 
One question is, having established that there is a right to 
exclude and described its scope, how do they rule out racist 
applications of that right? One might respond, “Why sup-
pose that racism would be a motivation for applying the 
rule?” But here the historical background becomes 
 relevant—the rule often has been applied in a racist manner, 
and some would argue that this is still often the case. 

 I’ve described the role of racism in the history of immi-
gration controls in some depth elsewhere,   71    and so I will 
summarize that background here. Th e formalization of rac-
ism in modern immigration law perhaps has its beginnings 
at the end of the nineteenth century with concerns about 
the fl ow of Chinese labor into North America and else-
where. Th e Chinese Exclusion Act was established in the 
United States in 1882, the Chinese Immigration Act in Canada 
in 1885, and the Immigration Restriction Act in Australia in 
1901. Th is was, says Richard Plender, the “enactment of 
racially and culturally exclusive immigration laws.”   72    Robert 
A. Huttenback describes the immigration laws enacted 
throughout the self-governing colonies of the British 
Empire, such as New Zealand and Natal in South Africa, as 
well as Canada and Australia, and makes it clear that “[r]
acial hatred was the vital driving force behind legislation,”   73    
along with a profound fear of miscegenation.   74    James Jupp 
examines the Australian Immigration Act, which remained 
in force from 1901 to 1958, known as the “white Australia” 
policy, and says that, however the exclusionary regulations 
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were framed, and whatever the offi  cial justifi cations for 
them, “[w]hite Australia was overwhelmingly racist in its 
motivation and in the defi nitions it used.”   75    

 Eastern Europeans have also been targeted in 
exclusionary immigration regimes. Stephen Jay Gould 
notes that the United States 1924 Immigration Act was 
heavily infl uenced by the same eugenicist theories of racial 
inferiority that were to inspire the Nazi leadership of 
Germany and its supporters in the next decade. “Th e eugen-
icists battled and won one of the greatest victories of 
scientifi c racism in American history.”   76    Th e Act set quotas 
designed to restrict immigration from southern and east-
ern Europe, in favor of the “superior” northern and western 
Europeans. Th ese quotas slowed immigration to the United 
States from eastern and southern Europe “to a trickle.”   77    
Gould observes the connection between this exclusion and 
the Holocaust in Europe: “Th roughout the 1930s, Jewish 
refugees, anticipating the Holocaust, sought to emigrate, 
but were not admitted. Th e legal quotas and continuing 
eugenical propaganda, barred them even in years when 
infl ated quotas for western and northern European nations 
were not fi lled.”   78    Between 1924 and 1939, the quotas pre-
vented the entry into the United States of perhaps up to six 
million southern, central, and western Europeans, unknown 
numbers of whom were to be murdered in the Nazi exter-
mination program. 

 Teresa Hayter agrees that: “Immigration controls have 
their origins in racism. Time and time again, in this history 
of controls, it becomes clear that the reason for them is not 
excessive numbers of immigrants, or any realistic assessment 
of immigrants’ eff ects on jobs, housing, crime or health, but 
the supposed ‘non-assimilability’ or ‘inferior stock’ of certain 
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immigrants.”   79    Th e United Kingdom introduced the Aliens 
Act in 1905, mainly aimed at Jewish immigration, and after 
1948 it developed increasingly racialized citizenship laws 
aimed at immigration from the Commonwealth. Before that 
UK citizenship was granted to anybody born within its colo-
nial territories and independent member states of the 
Commonwealth, and all were entitled to enter the United 
Kingdom (in eff ect, nonmembers had the right to member-
ship). Th at changed after 1948, and Ann Owers observes 
that, since then, “nationality law was to do with cutting 
down the possibility of immigration, especially black immi-
gration.” Th e legislation was “dominated by a fear of who 
might be able to come here.”   80    Kathleen Paul summarizes 
the British experience: “In this process, formal defi nitions 
of citizenship increasingly, have had less infl uence than 
racialized images of national identity.”   81    

 Having pointed to the historical background of colo-
nialism, slavery, and racialized immigration laws, the 
challenge is to show how this is relevant to the philosophical 
debate about the right to exclude. Th e signifi cance of the 
history of racism in immigration is that it shows that the 
tendency of states to use their right to exclude on racist, 
and other morally repugnant, grounds, has been a common 
feature, and that while those theorists who argue for a right 
to exclude do condemn completely any racist application of 
that right, they have no way of ruling out that kind of appli-
cation. Wellman expresses this general position: “while 
countries may have broad discretion as to how they select 
among the various applicants, some practices seem inher-
ently morally objectionable,” for example on the grounds of 
race, religion, nationality or gender (Wellman, p. 143). He 
believes that, despite his strong position on the unilateral 
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right to exclude, it does not follow that states can exclude 
would-be members “in any fashion they choose” (Wellman, 
p. 143). However, given his position on the right to 
exclude—that they “may permissibly refuse to associate 
with any and all potential immigrants who would like to 
enter their political communities” (Wellman, p. 36–37), 
and that “whether they exercise this right rationally or not, 
it is their call to make” (Wellman, p. 48)—it is diffi  cult to 
see how he can maintain this disjunction. Indeed, he con-
fesses, “I fi nd it surprisingly diffi  cult to provide an entirely 
satisfying argument for this conclusion” (Wellman, p. 144). 
I will not repeat his discussion of the approaches taken by 
Michael Walzer, David Miller, Joseph Carens, and Michael 
Blake, and why he considers they fail to show why states 
cannot discriminate against would-be applicants on mor-
ally arbitrary grounds. But I will note his conclusion: “[W]
hile I still think there must be something wrong with any 
immigration policy that distinguishes among applicants on 
the basis of criteria such as race, gender, religion, or nation-
ality . . ., I must confess that I do not yet have a fully satis-
factory justifi cation for this conclusion” (Wellman, p. 150).   82    
I will also note his rejection of Gillian Brock’s eminently 
sensible solution, that if there is a human right not to be 
discriminated against on grounds of sex, race, etc., then a 
state would not be legitimate if its immigration policy dis-
criminated against applicants on these grounds (see 
Wellman, note 3). But of course, Wellman could not allow 
that the human rights of migrants can modify a state’s right 
to exclude. 

 We must next consider whether the history of slavery 
and colonialism is relevant to the philosophical debate about 
migration. Th ese were gross violations of moral principle, and 
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political philosophy and philosophers were themselves 
complicit and often supportive of those violations. As 
O’Neill observed above, “[i]n early modern European 
thought and politics ‘outsiders’ were often denied moral 
standing.”   83    But what is the connection between these gross 
moral violations, and the contemporary philosophical 
debate around the ethics of migration? What relevance has 
this historical background for how we think about this 
question? Th e fi rst step is to note the shape of the present 
global patterns of inequality of power and resources, and 
the role the global migration regime plays in maintaining 
those patterns. As Sivanandan pointed out above, the pre-
sent global power system is deeply shaped by its colonial 
history, and during that period European nations controlled 
a migration regime in which they had the power to travel 
the world and exploit resources and people, and to deter-
mine the fl ow of resources and people to particular places 
to further their own interests. Certainly, those nations that 
benefi ted from colonialism and slavery need to make 
amends, but can do that in ways other than opening their 
borders, and so we cannot move directly from the injustice 
of colonialism to freedom of international movement. But 
that, in fact, is not the point. Rather, we should realize that 
a group of powerful nations used their power to determine 
the shape and direction of global movements of people and 
resources, and this played a role in enabling them to domi-
nate and exploit others in deeply immoral ways, and that 
this is exactly what is happening under the present global 
order. Although the patterns and direction of movement 
may have changed in some ways, and while there may be 
new powerful agencies at work, the basic problem remains 
the same: the global migration regime of the colonial period 
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was a system of domination and exploitation, and the 
current global migration regime operates in the same way. 

 Th e reality is that we are not discussing the rights of 
one liberal state to control its borders. Rather, we are 
talking about a block of powerful liberal capitalist states 
acting in this way, preventing the entry of the poor and the 
unskilled, while at the same time seeking those it considers 
economically valuable from the “outside,” and maintaining 
more or less free movement between themselves. Th e 
European Union operates in exactly this way, with free 
movement for citizens of member states, and immigration 
regimes that seek to gain the skilled and prosperous from 
the developing world while presenting a fortress of fences 
and detention camps for the poor and unskilled. Th is 
regime plays a role not merely in maintaining extreme 
inequalities of global wealth, but also extreme inequalities 
of global power. 

 Liberal theory seems to assume that the unjust rela-
tionship between the political “inside” (the developed 
world) and the political “outside” (the developing world) is 
one that can be corrected through some redistribution of 
resources, without any alteration in the power structures of 
domination and exclusion that have been sedimented 
through the historical processes of colonialism and postco-
lonialism. As Elizabeth S. Anderson has shown us, the 
question is not primarily to do with the inequality of the 
distribution of resources, but the inequality of the relations 
of power that give rise to that distribution of resources, 
which can be so unequal that they amount to domination. 
Th is is why one common response to the connection bet-
ween migration and inequality is inadequate. We saw above 
that Wellman believes the global justice obligations of the 



 T H E  C A S E  A G A I N S T  T H E  R I G H T  T O  E X C L U D E | 223

rich world to the global poor need not be paid in terms of 
open borders, but rather in the transfer of resources directly 
to the global poor where they are. Veit Bader also argues 
that as long as affl  uent states are failing to address global 
poverty directly, “our moral and political projects still have 
to include moral criticism of policies of closed borders.”   84    
David Miller, too, takes this position: “the lesson for other 
states, confronted with people whose lives are less than 
decent, is that they have a choice: they must either ensure 
that the basic rights of such people are protected in the 
places where they live—by aid, by intervention, or by some 
other means—or they must help them to move to other 
communities where their lives will be better. Simply shut-
ting one’s borders and doing nothing else is not a morally 
defensible option here.”   85    

 Note that in Miller’s formulation, it is the rich states that 
have the power of choice here, in deciding whether the 
inequality should be met through aid or intervention or 
through enabling migration across national borders. Th e peo-
ple leading the “less than decent” lives seem to have no power 
in the matter. Anderson’s relational approach of democratic 
equality gives us a very diff erent perspective, if we slightly 
adapt the demand of her principle of interpersonal justifi ca-
tion: that any consideration off ered as a reason for a policy 
must serve to justify that policy when uttered by anyone else 
who participates in the relationship in question. Th is shows 
that what is at stake here is not the distribution of resources 
but the distribution of power, and specifi cally the power to 
control the global migration regime. Th e connection with the 
colonial period is the realization that powerful states have 
sought to control that regime in order to dominate and 
exploit the less powerful through that period and since. Th e 
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fact that patterns of movement have changed direction does 
not change the fact that they are being dominated and con-
trolled in the same way, and if it was morally unacceptable for 
powerful states to exert such power to exploit others during 
the colonial period, it is just as unacceptable now. 

 Th at is why the question Wellman and I are debating is 
so central to the philosophical debate about the ethics of 
migration, because it asks who has the  right  to exercise 
power over migration and membership. Wellman believes 
it is the individual state, and that they have the right to 
exercise it as they see fi t (conditional on legitimacy),   86    
while I believe that both immigration  and  citizenship rules 
need to be brought under the scope of international law 
and global governance. Part of my argument rests on the 
philosophical case I put forward in the fi rst part of this 
chapter, but an important part also rests on a historical 
and political case—that leaving a unilateral right to con-
trol migration in the hands of individual states has in the 
past and the present led to blocks of powerful states dom-
inating and exploiting the rest of the world. Onora O’Neill 
considers the implications of global inequality and domi-
nation, and concludes that it does not justify a world state 
and a borderless world, but it does mean that we must con-
sider that there might be a better set of just institutions 
rather than leaving questions of justice in the hands of 
individual states: “A better set of just institutions might be 
one that is constructed in the light of considering carefully 
to whom and to what (to movements of persons, of goods, 
of information, of money) any given boundary should be 
porous. Porosity is endlessly variable and adjustable; diff erent 
fi lters can be institutionalized.”   87    And she concludes: “Moral 
cosmopolitanism, even approximate moral  cosmopolitanism, 
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does not point to a stateless world, but to forms of institu-
tional cosmopolitanism in which further boundaries 
become porous in further ways.”   88    Th is may not lead us to a 
borderless world, but it is hard to reconcile with Wellman’s 
position, as it points to multilateral, rather than unilateral, 
governance of migration, and the need for multilateral 
institutions to oversee that governance. Arash Abizadeh 
also calls for “the formation of cosmopolitan democratic 
institutions that have jurisdiction either to determine 
entry policy or legitimately to delegate jurisdiction over 
entry policy to particular states (or other institutions).”   89    
Th is would result in “jointly controlled and porous (not 
closed) borders.”   90    O’Neill, Abizadeh, and myself can debate 
the degree of openness of borders, and whether this entails 
a basic human right to freedom of international movement, 
but what we are agreed on is the rejection of Wellman’s 
unilateral approach, given the weight of philosophical and 
historical argument against it. 

 Of course, it may be that there are specifi c arguments 
for the right to exclude that are so powerful and important 
that they overpower my philosophical and historical con-
cerns. I will examine those arguments in the next chapter, 
and hope to show that none of them carry suffi  cient weight 
to rule out the ethical case for a human right to freedom of 
international movement.   
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233

         13  

Wellman on Freedom 

of Association   

   WELLMAN SETS OUT his argument from freedom of 
association very clearly in the fi rst part of this book and 
I will not spell it out in great detail here. Th e argument, 
briefl y stated, runs as follows:

     1.  Legitimate states are entitled to self-determination.  
   2.  Freedom of association is an integral element of 

self-determination.  
   3.  Freedom of association includes the right  not  to 

associate with others.  
   4.  Th erefore legitimate states have the right not 

to associate with others, including would-be 
immigrants.     

 As we have seen, this is a rights-based argument: “there are 
deontological reasons to respect a legitimate state’s rights 
of political self-determination, and thus those countries 
that qualify have a deontologically based moral right to free-
dom of association. Th us, whether they exercise this right 
rationally or not, it is their call to make” (Wellman, p. 48). 

 Th is right is unilateral, but conditional on the legiti-
macy of states, and Wellman identifi es legitimacy in terms 
of “satisfactorily protecting and respecting human rights. 
And as the term ‘human’ rights is meant to indicate, people 
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are entitled to such rights merely by virtue of their 
humanity, not just in case they are our fellow citizens” 
(Wellman, p. 113). In fact, Wellman spells this out further: 
“a regime is legitimate only if it adequately protects the 
human rights of its constituents and respects the rights of 
all others” (Wellman, p. 16), which seems to indicate that 
the legitimate state must  protect  the rights of its constitu-
ents (by which he means all within the territory) and 
 respect  the rights of others (by which he means those 
outside of the territory, including citizens—see Wellman, 
note 1). It is not clear how Wellman intends the diff erence 
between protecting and respecting human rights; one pos-
sible diff erence may be that protection is active while 
respect is passive, but Wellman clearly believes states must 
act positively to protect the human rights of outsiders 
under some circumstances. 

 I want to raise a diff erent puzzle with the legitimacy 
condition in the fi rst premise of Wellman’s argument, and 
that is the question of how the judgment of legitimacy is 
to be made. What we have to notice is how radical 
Wellman’s position is, and how it constitutes a signifi cant 
departure from the traditional Westphalian account of 
sovereignty.   1    Th e implication of his approach is that states 
are only  allowed  to exercise the unilateral right of exclusion 
 if  they are judged to be legitimate. For example, “it is only 
because and to the extent that  allowing  Norway political 
self-determination is fully consistent with respect for 
human rights that Norway occupies the privileged posi-
tion of moral dominion that it does” (Wellman, p. 28, my 
emphasis); and “it seems both intuitively plausible and 
theoretically  defensible to posit that political states enjoy 
a privileged position of moral dominion over their internal 
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aff airs  as long as one restricts  these sovereign rights to 
legitimate regimes” (Wellman, p. 29, my emphasis). But 
who is doing the allowing and who is doing the restrict-
ing? One supposition is that there needs to be a suprana-
tional agency that overviews these arrangements and 
“delegates” legitimate states the right to exclude, with the 
power to withdraw it if they lapse from legitimacy, but I 
don’t believe this is what Wellman has in mind at all. 
Rather, it may be that states must demonstrate their legit-
imacy to a community of legitimate states, but how would 
this work? 

 Perhaps the following use of analogy might be helpful. 
Suppose there is a certain medical practice that can be 
dangerous if not exercised with due expertise and respon-
sibility. As the practice becomes more common in society, 
and once a critical number of practitioners acquire the 
standards they feel appropriate, they form an association 
that certifi es competence, and only issues certifi cation 
when it is satisfi ed that individuals have that competence 
and are committed to exercising it responsibly (i.e., for 
the good of the patients). Th is allows that people can prac-
tice without the certifi cation, as the association lacks the 
power to prevent people from practicing; but it is made 
clear that only association-membership carries with it a 
guarantee of standards and a system for holding practi-
tioners accountable (the association can do this through 
sanction or expulsion from the association). Another way 
of controlling such practices is, of course, through state 
regulation and licensing, but this would suggest the supra-
national authority model, which Wellman would reject. 
Th e “association” view suggests a community of legitimate 
states, but it is still not clear whether Wellman considers 
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this to be an association of states that has the power to 
punish or expel, or how the relationship between that 
association and “outlaw” states would work. 

 If we return to the analogy, does it suggest anything 
about the freedom of international movement? One of the 
primary purposes of the association seems to be to enable 
people to make decisions about which practitioner can best 
meet their interests and to leave uncertifi ed practitioners 
and join certifi ed ones. Th ere is, therefore, a requirement 
for a degree of freedom of movement. It does not follow 
that this would be a radical freedom of movement, because 
it does not follow that certifi ed practitioners are obliged to 
take on a particular patient who has “fl ed” from an uncerti-
fi ed one, nor that they are obliged to accept patients who 
are “shopping around” for the best practice. But as all peo-
ple have the right to a nationality, and statelessness is a 
dangerous and damaging position, we can embellish the 
analogy such that the treatment is vitally important to peo-
ple, and all people need it, and indeed all people have a  right  
to it. Th ere is an obligation, therefore, for the members of 
the association to take on people who have left uncertifi ed 
practitioners, and indeed an obligation to ensure that all 
people have access to a member of the association—and 
these both seem to be very strong obligations falling on the 
members of the association. One question is whether this 
could happen without some authority with the power of 
sanction, and therefore whether this leads us back to the 
need for a supranational authority overseeing questions of 
nationality, membership, and migration. Still, one problem 
is that the right to treatment cannot be held by the patient 
against  any particular  practitioner, and similarly, as things 
stand, the right to nationality cannot be held against  any 
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particular  nation and therefore looks unenforceable, but as 
I pointed out above, the unenforceability problem is not 
insurmountable. If we return to the analogy, if the treatment 
is so important that all people have a right to it, the associa-
tion can enter into three arrangements to ensure that no 
one gets left out: fi rst, establish a rule that the practitioner 
best positioned to do so should act to meet that right in 
particular cases; second, form an agency with the power 
and resources to meet it on the association’s behalf; or 
third, form an authority with the power to determine which 
practitioner will meet the right. I will discuss this issue 
below when I consider the implications of Wellman’s posi-
tion for refugees and the stateless. To conclude this 
discussion, though, it seems that Wellman needs to supply 
us with a theory of international relations to enable us to 
understand how the system of legitimacy will work. More 
importantly, it may be that the association of legitimate 
states must act internationally and multilaterally in order 
to maintain its legitimacy. 

 Now let’s examine the other stages in the argument: 
that freedom of association includes the freedom not to 
associate, and therefore legitimate states can refuse to 
associate with would-be immigrants. Freedom of association 
includes the freedom to refuse to associate. In addition, 
this vindicates ethical asymmetry concerning emigration 
and immigration, because to refuse the right of emigra-
tion is to force people to associate with others against 
their will, and to allow a right of immigration is similarly 
to force people to associate with others against their will. 
Freedom of association therefore requires a right of emi-
gration  and  requires a right to exclude outsiders from 
immigration. 
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 A fi rst diffi  culty with Wellman’s account here is that a 
state’s immigration policy is not decided by the whole body 
of citizens, and some are bound to disagree—indeed, we 
know that racist elements object strongly to the immigra-
tion of people with diff erent ethnic and cultural back-
grounds, and so they are being “forced” to associate with 
people against their will. Sarah Fine notes David Miller’s 
rejection of the notion that “we have a deep interest in not 
being forced into association with others against our 
wishes,” because that notion is implausible in the context 
of modern liberal states.   2    Fine observes: “Th e mere presence 
of immigrants within the state’s borders cannot be a serious 
problem with regard to the associational rights of individual 
citizens—it is certainly compatible with their individual 
rights to associate freely within civil society, where they 
remain free to choose to associate, or not to associate, with 
newcomers and with other citizens in their private lives.”   3    

 A second challenge is that one’s right of freedom of 
association varies depending on one’s position and role. 
Even as a private individual I do not have the right to refuse 
to associate with  anybody , as I have obligations to associate 
with family members, such as my children, which are legally 
enforceable. Beyond my role as a private individual, my 
freedom to refuse to associate may be far more limited, in 
that it may constitute a violation of the rights of others. For 
example, in the United Kingdom a registrar was recently 
disciplined by her local authority for refusing to carry out 
same-sex civil partnership ceremonies because of her reli-
gious beliefs. She appealed to the courts against the disci-
plinary action but her appeal was rejected in December 
2009—her role as registrar required her to associate with 
same-sex couples in this way.   4    Similarly, a Roman Catholic 
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adoption agency, Catholic Care, lost its appeal to be allowed 
to discriminate against same-sex couples when it came to 
placing children in need of adoption.   5    Of course, people can 
resign from these positions and refuse to associate with 
same-sex couples as private individuals, but the point is 
that their rights to unilaterally refuse to associate as private 
individuals cannot be transferred to other roles and posi-
tions in society. To give more examples, a doctor cannot 
unilaterally refuse to associate with certain patients, and as 
a university lecturer I cannot unilaterally refuse to associate 
with particular students. Th e world “unilaterally” is impor-
tant here, in that I can refuse to associate with students 
who are not registered on my course, but this is not a uni-
lateral right. Th ere are publicly transparent processes that 
decide whether or nor a student is registered on my course, 
and if the student has gone through those processes I have 
no right of refusal to have them in my class, nor a right to 
bar them from registering. 

 If we conceive of citizenship as a role over and above 
being a private individual, with rights and duties attached 
to it, then it may be that a similar argument has to be con-
sidered. We cannot assume that my right to refuse to 
associate as a private individual transfers to my role as a 
citizen—here, my right to refuse may be far more limited. 
For example, can I refuse to associate with my fellow citi-
zens  as citizens ? Joseph Carens draws attention to the dis-
tinction between the right of freedom of association and 
the principle of equal treatment, in that while the right of 
freedom of association may be appropriate in the private 
sphere, the principle of equal treatment holds in the public 
sphere.   6    By defi nition, we are private individuals in the 
private sphere, but we are registrars, adoption agencies, 
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doctors, lecturers, students, and, most important of all, cit-
izens in the public sphere. Wellman may insist that free-
dom of association does not disappear in the public sphere 
and so we need some account of it, but still that account 
must acknowledge that the scope of that freedom in the 
public sphere may be radically diff erent from its operation 
in the private sphere. Of course, would-be immigrants are 
not citizens, but still the question of whether or not citi-
zens have the right to exclude would-be immigrants cannot 
be settled by appeal to the freedom to associate or refuse to 
associate enjoyed by private individuals. Th e right to free-
dom of association is, therefore, more complex than 
Wellman seems to assume. 

 In addition, it is states that exercise the right to free-
dom of association here, and we may consider that the 
scope of their right to freedom of association is constrained 
by their role as states. For example, we might argue that, 
while states have the right to refuse association with other 
states and multistate organizations, it does not follow that 
they have the right to refuse association with individual 
migrants. Wellman acknowledges the question: “insofar as 
freedom of association is defended as an important compo-
nent of self-determination, perhaps sovereign states enjoy 
freedom of association only with respect to macro institu-
tions and not in their micro dealings with individual per-
sons” (Wellman, p. 42). Wellman’s reply is, fi rst, that we 
routinely ascribe rights of freedom of association against indi-
viduals to large-scale institutions, so why not nation-states?; 
and second, “that political states would lose a crucial portion 
of their self-determination if they were unable to reject 
associating with individuals” (Wellman, p. 42). I have 
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answered Wellman’s fi rst point in the previous chapter, and 
here I will answer the second. 

 While Wellman accepts that an individual immigrant 
will not have the kind of impact on a state that forced merger 
with another state would have, there is still a reason why 
states must have the right to refuse to associate with 
individual migrants. Th is is because members of an 
association care about the consequences admitting new 
members will have upon it: “citizens will often care deeply 
about their country’s culture, economy, and political arrange-
ments, and thus, depending on their particular preferences, 
may well seek more or fewer immigrants, or perhaps more 
or fewer immigrants of a given linguistic, cultural, economic, 
and/or political profi le” (Wellman, p. 40). Th ey care about 
this because: “one’s fellow citizens all play roles in charting 
the course that one’s country takes. And since a country’s 
immigration policy determines who has the opportunity to 
join the current citizens in determining the country’s future, 
this policy will matter enormously to any citizen who cares 
what direction her political community will take” (Wellman, 
p. 40). Wellman stresses that this is crucial to the argument: 
“No collective can be fully self-determining without enjoy-
ing freedom of association because, when the members of a 
group can change, an essential part of group self-determina-
tion is exercising control over what the ‘self’ is” (Wellman, p. 
40–41). 

 But notice what has happened. The political self-
determination of states requires the freedom to refuse to 
associate with individual immigrants because of the conse-
quentialist concerns of the citizens. Wellman insists that 
he is arguing for a deontological right to exclude, rather 
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than any consequentialist recommendation about how 
states should act, and therefore his position “does not 
depend on any controversial claims about the importance 
of preserving a country’s economic, political, or cultural 
status quo” (Wellman, p. 46). But it turns out that a crucial 
stage of the argument is driven precisely by consequential-
ist concerns about the importance of preserving a country’s 
economic, political, or cultural status quo—not particular 
concerns that Wellman raises, but the concerns of the hypo-
thetical citizens of his legitimate state. And so consequen-
tialism plays a central role in Wellman’s account: it explains 
why citizens have an interest in association at this level 
even though it does not entail them entering into “inti-
mate” relations with others. Against Sarah Fine’s argu-
ments above, these citizens do have an interest in who 
enters the association because it will have consequences for 
the nature of the association as a whole. And so the plausi-
bility of supposing that citizens have the right to exclude 
comes from their consequentialist concerns. Wellman says 
the fact that citizens care about the eff ect immigrants will 
have on their community shows why they  value  the right to 
freedom of association, not why they  qualify  for this right 
(Wellman, p. 52). But we can read him as saying that the 
reasons why they value the right qualify them for it, or at 
least make it plausible that they qualify for it. It is hard to 
see why else they hold it. Wellman concludes: “if legitimate 
political regimes enjoy a sphere of self-determination that 
allows them to refuse relations with foreign countries and 
international organizations, it seems only natural to con-
clude that they are similarly entitled to reject associating 
with individual foreigners” (Wellman, p. 54). But this move 
is only “natural” based on the consequentialist  concerns of 
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the hypothetical citizens, and so Wellman’s arguments rest 
on the plausibility of these consequentialist concerns. If 
they turn out to be implausible, why should anybody respect 
the fact that they value the right to exclude? It is essential, 
therefore, to consider consequentialist arguments for the 
right to exclude, and I will discuss the most plausible of 
these in chapter 14. 

 Finally concerning freedom of association, Wellman 
uses analogies and comparisons across a range of associa-
tions, such as business associations, marriages, and golf 
clubs. Apart from the concerns about the use of analogy in 
the immigration debate that I raised earlier, Sarah Fine 
raises another concern about the movement between these 
types of association. Wellman cites Stuart White’s defense 
of freedom of association, which I will repeat here in full: “if 
the formation of a specifi c association is essential to the 
individual’s ability to exercise properly his/her liberties of 
conscience and expression, or to his/her ability to form 
intimate attachments, then exclusion rules which are genu-
inely necessary to protect the association’s primary pur-
poses have an especially strong presumption of legitimacy” 
(Wellman, p. 32). But Wellman extends this strong pre-
sumption of the legitimacy of exclusion rules to “relatively 
trivial” associations (Wellman, p. 34), while for Fine, 
drawing on the same works by White and Amy Gutmann 
that Wellman cites, the point is that “there is something 
special about certain forms of association, which gives 
them a privileged status.”   7    

 What makes associations special is that they are inti-
mate, like families, or expressive, expressing a particular 
moral or cosmological view, like a religion.   8    Th e right to 
exclude arises from the idea of intimate associations, 
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because of the intuition “that it would be objectionable to 
compel individuals to form or maintain intimate attach-
ments against their will or to betray their own consciences.”   9    
But nations are neither intimate nor expressive associa-
tions, and “since the liberal state cannot claim to be pri-
marily an intimate or expressive association, the initial 
case for exclusion must then be weaker than in the exam-
ples of marriage and religion.”   10    Certainly, Wellman holds 
that we cannot be absolutists about the right to exclude—it 
is a presumptive right and can be overruled in particular 
circumstances (Wellman, pp. 35–36). For example, in rela-
tion to Augusta National Golf Club’s right to exclude 
women members, if a strong enough case were to be made 
then that right can be outweighed. Th is is not because the 
golf club fails to be an intimate association, but simply 
because the right to exclude is presumptive. But still, it 
would seem that the strength of the right to exclude might 
vary depending on the nature of the association, such that 
 families—as deeply intimate associations—have a far 
stronger right to exclude than golf clubs. And as Fine points 
out, as nation-states are neither intimate nor expressive 
associations, their right to exclude may be comparatively 
weak. But from the opposite perspective, she points out 
that the case  against  the state’s right to exclude is far 
stronger than the case against that of the golf club, as 
exclusion from the latter is harmless compared with 
exclusion from the former.   11    And so, like golf clubs, 
nation-states can’t be considered intimate or expressive 
associations, and so there is no strong case for them hav-
ing a right to exclude; and unlike golf clubs, exclusion from 
the nation-state can be deeply harmful, and so there is a 
strong case  against  them having that right. 
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 A final objection against Wellman’s position is that 
there is the possibility that he may have begged one of 
the fundamental question beings asked, which is whether 
there is a basic human right to international movement. 
He argues that legitimate states must protect and respect 
human rights, and if they do so they have the right to 
political self-determination, which includes freedom of 
association, which means they are free not to associate 
with would-be immigrants—they therefore have the 
right to close their borders to foreigners. However, the 
right to freedom of association is conditional on, and 
therefore limited by, respect for human rights, and so in 
order to judge legitimacy we need a list of basic human 
rights. 

 Wellman’s list of basic human rights obviously does not 
include freedom of international movement—if it did, then 
legitimacy would  rule out  the right to exclude, rather than 
establish it. But why is the right to migration excluded from 
the list? Th e central tension in political theory and practice 
in our times is between the tradition of nation-state sover-
eignty and the authority of human rights regimes, and 
Wellman resolves that tension in favor of human rights. 
But then we must establish what counts as a human right. 
We can do that either by taking a list of human rights as 
they are commonly conceived in treaties and international 
law, or we can do it philosophically by considering the eth-
ical case for particular human rights. Whichever way we do 
it, Wellman’s deontological argument on its own seems to 
assume that we have agreed our list, to the extent that we 
have agreed that freedom of migration is not on it. Certainly, 
if we do it the former way of looking at international law as 
it stands, then freedom of migration is, at least in part, 
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absent. But as philosophers, I think we should be cautious 
about taking this approach. 

 Wellman’s fundamental principle in full goes something 
like: legitimate states may choose not to associate with for-
eigners, including immigrants, in whatever way they see fi t, 
 as long as this refusal does not violate or disrespect the basic 
human rights of those foreigners.  We can now see that the 
only way to get from here to the conclusion that states have 
the unilateral right to close borders is to assume that this 
can be done without violating or disrespecting the human 
rights of potential immigrants. Th is is a questionable 
assumption in all sorts of ways, but if we include the human 
right to international movement on our list, then the 
conclusion cannot be reached at all. 

 Admittedly, if this right  is  to be added to the list, then 
we need to provide a case why it should be, and of its 
relative weight and conditions. I will supply that case in 
chapter 15, but here we can note that Wellman does not 
see the right to exclude as absolute. We have already seen 
that if there are other issues at stake it can be overridden. 
Th is rejection of absolutism is sensible, but while he takes 
this balanced position, he sometimes seems to argue 
against an opponent who takes an absolutist position on 
freedom of international movement, seeing it as an inde-
feasible trump card under all circumstances. I, and others 
who argue for freedom of migration, don’t take that abso-
lutist position, and this is a crucial point because Wellman’s 
reply to my argument for including freedom of interna-
tional movement on the list of basic human rights will be 
that political states would lose a crucial part of their self-de-
termination if they were not able to refuse association with 
individuals (Wellman, p. 42). Th ere is another element of 
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consequentialism here because his example is that of one 
country fl ooding another with immigrants and then asking 
its citizens if they wish the two states to merge. Th is is “a 
striking illustration of why control over immigration is 
such an important component of political self-determination” 
(Wellman, p. 45). 

 But this is to assume that defenders of international 
movement would insist on its absolute priority here. If 
the very existence of a nation-state were threatened, it 
may be that we can agree that the right can be limited in 
some way. What we might insist on, though, is that this 
has to be a real and actual threat to the existence of the 
nation, rather than a hypothetical possibility. If the reply 
is an appeal to the analogy that when an individual’s home 
is threatened with invasion they should not need to dem-
onstrate to others that the threat is real before they can 
protect themselves, then the answer is that the analogy is 
not appropriate—the kind of mass migration that would 
threaten the very existence of a nation-state is not like 
that. Even if we imagine a case where it were that sudden 
and overwhelming, this hypothetical and extremely 
remote possibility cannot be used to justify all states pos-
sessing the unilateral right to exclude outsiders, which 
they can enact in anyway they want. J. A. Scanlan and O. 
T. Kent note that seeing immigration as this kind of threat 
has shaped the formation of immigration policy in the 
United States. According to the political and legal author-
ities: “Immigration from another nation to the United 
States, at least under some circumstances, should be 
regarded as the functional equivalent of war, with incoming 
or intending migrants posing threats to the stability of 
the state—and hence to the existing government and 
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power structure of the nation—which are similar to those 
posed by an invading army.”   12    I do not claim that Wellman 
sees immigration as this kind of invasion, nor do I dis-
agree that  if  a nation-state faced such a threat it would 
have a right to exclusion. What I strongly doubt is that the 
ethics and practice of immigration should rest on seeing 
the issue in this way. 

 I will return to this consequential perspective in chapter 
14, and the case for a basic right for freedom of interna-
tional movement in chapter 15. In the rest of this chapter I 
will consider the implications of Wellman’s approach for a 
range of issues. He considers three: refugees, guest workers, 
and the use of selection criteria to either exclude or recruit 
immigrants. I have examined his account of the use of selec-
tion criteria for the exclusion of migrants in chapter 12, 
and so here the focus will be on the status of refugees in his 
account, the issue of guest workers, and the recruitment of 
immigrants. 

 Wellman’s purpose in discussing refugees is to consider 
whether they are an exception to his claim that legitimate 
states have the right to exclude outsiders: we have to 
remember just how strong his version of the right to exclude 
is—the legitimate state has the right to exclude  anybody . 
But surely refugees, especially as defi ned under the 1951 
Convention Relating to the Status of Refugees, are an 
exception? As Michael Walzer observes: “at the extreme, 
the claim of asylum is virtually undeniable. I assume that 
there are in fact limits on our collective liability, but I don’t 
know how to specify them.”   13    And Wellman admits, “a refu-
gee’s plight appears morally tantamount to that of a baby 
who has been left on one’s doorstep in the dead of winter” 
(Wellman, p. 120), and it would be monstrous to claim one 
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did not have a duty to take it in. However, when it comes to 
refugees, Wellman’s position is: “I agree that citizens of 
wealthy states are obligated to help refugees, but I am not 
convinced that this assistance must come in the form of 
more open admissions” (Wellman, p. 120). Th e point is 
that, just as states are not obligated to admit the global 
poor into their territory if they send aid to where they are, 
states are not obligated to admit refugees if they can pro-
tect persecuted foreigners where they are. So, for example, 
if Norway is obligated to help protect Iraqi Kurds from per-
secution, if it can help them in their homeland—for example 
by creating a safe haven with a no-fl y zone—then these 
Kurds are no longer refugees and “no longer have any spe-
cial claim to migrate to Norway” (Wellman, p. 121). 

 However, Wellman’s argument seems plausible because 
he presents us with two options:

     1.  Norway helps the persecuted Kurds to leave and 
migrate to Norway for safety.  

   2.  Norway protects the Kurds from persecution where 
they are.     

 As either option produces the same result, the Kurds are 
indiff erent to which is preferable, and so if Norway has a 
preference for the second option, there is nothing morally 
wrong in their protecting the Kurds this way. Th ey are there-
fore not under an obligation to open their borders to the 
Kurds if they do not wish to. Th ere are potential problems 
with this approach, though. First there is the practical 
question of whether Norway—or anybody else—can sustain 
a safe haven in Iraq in the longer term. Th e Kurds have a right 
to live their lives safe from persecution, and therefore a right 
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to refuge: but is this a day-to-day right, or a right to be able 
to plan one’s life in the long term, to have plans and projects 
that rest on the knowledge that one will not be persecuted 
for one’s race, religion, nationality, opinion, etc.? Th e two 
options above do not have the same outcome for the Kurds, 
because the second may present them with long-term secu-
rity from persecution, while the fi rst may present them only 
with day-to-day protection. Second, Wellman expresses his 
position in a particular way: “Th e core point, of course, is 
that if these persecuted Kurds have a right against 
Norwegians, it is a general right to protection from their 
persecutors, not the more specifi c right to refuge  in Norway ” 
(Wellman, p. 121). But if Wellman is right, it is not only that 
the Kurds do not have the specifi c right to refuge  in Norway , 
but that they do not have the specifi c right to be protected 
by Norway  at all : why is it  Norway  that has to supply the safe 
haven rather than Sweden? Th is points to a general problem 
about general rights that Wellman is exploiting here, which 
I will return to below. 

 But what of those Kurds who have fl ed Iraq and arrived 
at Norway’s border prior to the establishment of the safe 
haven? Wellman argues that Norway is obliged to admit 
them as refugees but is under no obligation to admit them 
as citizens, and therefore can transport them back to Iraq 
once it has established a safe haven. He returns to the 
analogy of the baby on the doorstep. “Clearly, I must bring 
the infant in from the cold, but it does not follow that 
I must then adopt the child and raise her as my own” 
(Wellman, p. 122), and “I would not be required to incorpo-
rate this child into my family if I would prefer not to” 
(Wellman, p. 122). And so the analogy between the baby on 
the doorstep and the refugee is “apt and instructive,” and 
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“the infant’s valid claim not to be left out in the cold does 
not entail the entirely distinct right to permanent inclusion 
in my family” (Wellman, p. 123). 

 But here we return to the problem of a general right 
and how it obligates particular agents. If I fi nd the baby on 
my doorstep, it is true that it does not have the right to 
permanent inclusion as a member of my family, only the 
right to be taken in and sheltered by me. But it is a mistake 
to conclude that this is the only right it has: it has the right 
to permanent inclusion as a member in  some  family, the 
right to a family life (Article 8 of the UN Convention on the 
Rights of the Child). But what do we do if no particular 
family will adopt the child? Here, again, we come to the dif-
fi culty about how general rights generate duties against 
particular agents. Th e child has the general right to be a 
member of a family, and while that places a duty on  some  
agency to try to bring this about, it does not place a duty on 
any particular family to take the child in. 

 However, what happens if we shift the focus away from 
the issue of refugees? What if we accept that Wellman has 
successfully protected his position against the charge that 
refugees provide an exception, but now raise another pos-
sible exception, a group that, as we have seen, are generally 
ignored in political philosophy, the stateless? Statelessness 
is a deeply serious condition, and one that is affl  icting 
growing numbers of people. Th e 1951 Refugee Convention 
was designed to cover stateless people, as refugees are often 
stateless, and the United Nations also established the 1954 
Convention Relating to the Status of Stateless Persons out-
lining how stateless persons should be treated, and the 1961 
Convention on the Reduction of Statelessness, which aims 
to avoid statelessness at birth. Article 15 of the UDHR states 
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that every person has the right to a nationality, but is yet 
another example of the problem of how general rights gen-
erate particular duties, as it “gives no clue as to how respon-
sibility for granting citizenship should fall on a particular 
state.”   14    Matthew Gibney points to the fundamental impor-
tance of Article 15, which amounts to stating that everyone 
should have a right to citizenship somewhere. “In a world 
where all human beings must live on the territory of one 
nation state or another, this is a fundamental principle of 
justice.” Th is requires that: “For any individual to possess a 
genuine right to citizenship there must be a state with a 
corresponding duty to provide it.”   15    However, as we’ve seen, 
if no particular state has an obligation to provide nationality 
to a stateless person, the right to nationality begins to look 
empty and statelessness becomes a genuine danger for many 
people. So again the analogy with the child on the doorstep 
looks apt. Despite the child’s right to a life as a family 
member, we cannot force any particular family to adopt it, 
and despite the right to life as a member of a nation-state, 
we cannot force a particular state to “adopt” a stateless 
person. We seem to be stuck between the general right to a 
nationality and the right of states to exclude, and so 
Wellman’s position seems immune from exceptions even in 
the case of statelessness. 

 However, we always have to be sensitive to the limits of 
analogy, and Sarah Fine has pointed us to the key diff erence 
between families and nation-states: the family is an inti-
mate association and the nation-state is not. It is the inti-
macy of the family as an association that stops us from 
claiming that it would be permissible to force families to 
take in abandoned children, but that intimacy does not 
apply to the nation-state. We have no reason to resist the 
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conclusion that the problem of statelessness should be 
tackled by obliging particular states to “adopt” the state-
less. Wellman’s answer to the challenge of the refugee 
problem is not available here, in that we cannot help the 
stateless where they are in the same way—their right to 
nationality is of a diff erent order to their right to be pro-
tected against persecution. Of course, the obligation to take 
in stateless persons (which requires civic, not merely 
territorial, inclusion) does not fall on a  particular  state 
without justifi cation—Norway can still ask, why us? 
However, the obligation does fall on that association of 
legitimate states that seems to provide the background for 
Wellman’s approach, and, in the end, the fact is that a 
particular state will have to undertake the fulfi llment of 
this obligation. What emerges is not the impossibility of 
enforcing general rights against particular states, but the 
limits of a unilateral approach to meeting them. If these 
rights are to be meaningful, states must act multilaterally, 
and recognize the need for some collective, international 
institutions or associations with the authority to ensure 
that their obligations are met. Th e point, which I raised 
above, is that the association of legitimate states has to act 
multilaterally in order to maintain their legitimacy. 

 Wellman considers the establishment of an international 
institution like this, and says he has a great deal of sympathy 
for arguments pointing to the need for one, but concludes 
that even if one were established that overcame all of the 
logistical diffi  culties of solving global problems on this 
scale, “it still would not follow that individual states would 
necessarily be morally required to accept any immigrants” 
(Wellman, p. 127). Th is is because any country the institu-
tion identifi es as having an obligation to admit refugees 
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“would have the option to hire someone else to do its chore 
for it” (Wellman, p. 130). If the object is to solve the refugee 
crisis, what objection could there be to such an arrangement? 
Wellman points to the parallel with carbon trading (Wellman, 
pp. 131–132). 

 He appeals to the abandoned baby example here once 
more, asking us to imagine that you and I are neighbors 
living in a remote area, and we both discover a baby aban-
doned between our houses. Our minimal obligation is to 
take the baby to the city and deliver it to an orphanage. It 
would be permissible for me to off er you $500 to do this, if 
I did not wish to (as long, I assume, as I am sure that this 
will lead to the obligation being fulfi lled—i.e., that you are 
a trustworthy agent). But this analogy breaks down because 
it does not describe the stage in the process we are concerned 
with. We are considering that an institution has been 
established with the agreement of legitimate states and 
recognized authority for assigning refugees (or the state-
less) to particular states and Wellman is claiming that a 
particular state can still exercise its right to exclude by pay-
ing another legitimate state to undertake that obligation 
on its behalf. If you like, the baby has been delivered to the 
orphanage, and the relevant authorities are now deter-
mining which family could adopt it. My payment of $500 is 
neither here nor there by now, and so the analogy is misdi-
rected: it does not help show that a “trade” in refugees or 
the stateless is not deeply unethical, and the comparison 
with carbon emissions ceases to carry weight. And so, in 
the end, even if we accept Wellman’s argument that the 
situation of refugees does not constitute an exception to 
his rule of exclusion, I think we can conclude that he does 
not have a strong argument against the claim that the 
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situation of the stateless and their right to a nationality do 
constitute such an exception. 

 On the issue of guest workers, Wellman is in agreement 
with Michael Walzer that it is unacceptable for a legitimate 
state to admit a group of people to perform certain forms of 
work but to deny them full citizenship rights (Wellman, 
p. 134).   16    If we admit people on this basis we must be pre-
pared to off er them full civic inclusion. However, Wellman 
sees no problem with guest-working arrangements if they 
are for a short period, for example a few months (Wellman, 
p. 138). But even those workers on short-term programs 
will hold particular rights specifi c to the nation-state host-
ing them, and so the question of an adequate distribution 
of rights remains.   17    How we settle the relationship between 
“members” and “guests,” in fact, takes us toward imagining 
new forms of citizenship and new forms of political 
community, which I will explore below in chapter 15. 

 Finally, Wellman considers the implications for his 
approach to the recruitment of skilled migrants by receiving 
states. It might be thought that the state’s right to unilater-
ally design and enforce their own immigration policies 
works both ways, giving it the right to exclude and the right 
to grant entry to any immigrants it wishes (although we 
have to remember that Wellman doesn’t think the state has 
the right to exclude  any  migrants it wishes—as we have 
seen above, it is ethically constrained in some manner). But 
Wellman observes: “If rich countries go out of their way to 
recruit skilled workers from poor countries where these 
professionals are already in short supply . . . then the prac-
tice may be open to serious criticism” (Wellman, p. 150). 
Indeed, it may be that the state’s right to recruit immi-
grants is constrained by the human rights of others: “if 
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there is a human right to adequate medical care, then states 
that recruit nurses or doctors from countries that already 
suff er from a defi cit of skilled health practitioners may be 
complicit in the human-rights violations of those left 
behind in the country of origin” (Wellman, pp. 151–152). 

 Some have suggested that this justifi es sending states 
restricting the right of skilled medical workers to leave, or 
justifi es receiving states blocking their attempts to immi-
grate in order to ensure that they stay where they are. 
Wellman roundly rejects the latter solution, and I believe 
may well reject the former too, and on this we are in 
complete agreement.   18    But Wellman thinks the human 
rights problem needs to be addressed, and the way to do 
this has already been indicated by the way in which legiti-
mate states must respect the human rights of those in 
poverty elsewhere in the world. He has argued that states 
do not have to allow the global poor to immigrate as long 
as they are respecting their human rights by exporting aid 
to where they are. He now argues that states are allowed 
to recruit skilled migrants from states that need them as 
long as they respect the human rights of those left behind 
by compensating the sending states in ways that ensure 
those rights are still met: “perhaps countries that actively 
recruit (and maybe even those that merely passively allow) 
the immigration of skilled workers from developing states 
may permissibly do so only if they adequately compensate 
the countries from which these professionals emigrate” 
(Wellman, p. 152). 

 Wellman recognizes that a doctor who emigrates from 
Ghana to work elsewhere does not act impermissibly (or it 
is at least unclear that she does): indeed the only agency 
that is acting impermissibly here is the receiving country, 
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which, either through action or omission, is harming the 
human rights of those who need health care in the sending 
country. Certainly, the freedom of the receiving country 
should be restricted, but why should the freedom of the 
doctor be limited—why is her freedom to leave her country 
to seek work being constrained? 

 Part of the problem is that Wellman takes a narrow per-
spective, and in fact the crisis faced in health care provision 
in many developing states is not only due to the emigration 
of health workers—indeed many health workers are emi-
grating precisely because of the decline of their local public 
health care systems. Also, his compensation approach 
would allow that a rich state and a poor state could enter 
into a relationship whereby the poor state supplies the rich 
state with medical workers in exchange for compensation. 
Th is raises a range of concerns, not merely that this could 
be an exploitative relationship, both for the sending country 
and for those it sends, but also that those developing states 
who cannot enter into this kind of relationship with a 
receiving state will fi nd themselves isolated with a declining 
health care system. 

 Judith Bueno de Mesquita and Matt Gordon note that, 
while the motivations for health worker migration are com-
plex, important considerations are to do not with fi nancial 
gain in the receiving country, but with concerns about local 
conditions: “Poor working conditions, even in politically 
stable countries, including poor levels of pay or inequitable 
salary structure, long hours of work, a lack of opportunities 
for professional development, and unsafe working condi-
tions often motivate health workers to leave. Th ese prob-
lems arise in the context of consistent under-resourcing of 
health systems.”   19    While they see the strengthening of 
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health systems in sending countries as a key strategy for 
dealing with the problems causing and being caused by 
health worker migration, they are cautious about seeing this 
in terms of restitution. Th ey raise other concerns about the 
kind of compensation relationship Wellman thinks receiving 
states and sending states could enter into: “If restitu-
tion . . . incentivised states in countries of origin to encourage 
emigration, then it could have negative human rights impli-
cations if the amount restituted did not compensate for 
expertise lost, exacerbating an already serious problem.”   20    
Overall, they conclude, “fi nding solutions to this problem is 
likely to be most successful through active engagement of all 
stakeholders, and the most successful response is likely to 
be one that is international and multilateral.”   21    Once more, 
it seems that the association of legitimate states has to take 
an international and multilateral approach to these ques-
tions in order to maintain their legitimacy, rather than the 
unilateral approach advocated by Wellman.   
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         14  

Consequentialist Concerns   

   I ARGUED IN chapter 13 that a signifi cant part of Wellman’s 
argument is driven by the consequentialist concerns of the 
citizens of legitimate states, for example concern for their 
economy, culture, and political arrangements. It is these 
concerns that in the end give rise to their unilateral right to 
exclude immigrants. In this chapter I will look at these con-
cerns to see if they do actually justify a right to exclude. 

 Th e economic arguments are perhaps the most diffi  cult 
to discuss due to the complexity of the evidence. Between 
the polar opposite positions that opening borders would 
either be catastrophic for liberal economies or unleash unre-
alized market potential, Wellman suggests “the truth lies 
somewhere between” (Wellman, p. 47). In their consideration 
of the impact of open borders, Pécoud and Guchteneire 
acknowledge the picture is very complex. Th ey say: 

  Regarding sending countries, the mainstream idea is that 
emigration generates remittances (which are positive but 
can be fruitlessly spent), reduces tax revenues and results in 
a loss of skills, even if it is sometimes argued that brain-
drain could be replaced by brain-gain, whereby sending 
countries rely on their emigrants’ skills for their development. 
As for receiving societies, some studies highlight the costs 
of immigration and the large share of welfare benefi ts 
received by migrants . . . , while others . . . show that migrants 
are net contributors and that receiving countries benefi t 
from their presence.   
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 Other studies seem to show that “the economic impact of 
migration on natives’ well-being is limited,” or that “immi-
gration has played virtually no role in explaining the wors-
ening labour market conditions of unskilled workers” in 
Europe and the USA.   1    However, even if, overall, the evi-
dence is incomplete or presents a balanced picture, this is a 
dramatically diff erent view of the eff ects of immigration 
than that presented by politicians and anti-immigration 
groups and so is worth emphasizing. David Held, Anthony 
McGrew, David Goldblatt, and Jonathan Perraton note, 
“Conventional xenophobic wisdom has argued that the con-
sequences . . . are uniformly negative for host welfare states. 
Immigrants crowd out the poor and working class from the 
bottom end of the job market, overburden already dilapi-
dated welfare systems and generally constitute an overall 
drain on the public fi nances. However the evidence, such as 
it is, does not support this position.”   2    

 Despite the complexity of the economic evidence, 
Wellman thinks there is a case for a right to exclude here. 
He cites Stephen Macedo, who argues that an infl ux of 
relatively unskilled workers will help wealthy businesses 
but hurt the local unskilled, who now have to compete for 
lower wages. And so, “if one follows Rawls in thinking that 
we should be especially concerned about our worst-off  com-
patriots, then this might provide a reason of justice to limit 
immigration  even in circumstances in which the overall net 
economic impact of more porous borders would be positive ” 
(Wellman, p. 47). 

 I am not in a position to assess the economic evidence 
behind Macedo’s argument, but this view—that “competi-
tion within the labour market between immigrant and pre-
sent citizens who are poor and disadvantaged may work to 
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the disadvantage of the latter group and may increase 
income inequality”   3   —has often been the stance taken by 
labor unions and left theorists to argue against increased 
immigration. But here, too, the evidence is mixed. In the 
most recent study in the United Kingdom, published by the 
Equality and Human Rights Commission in 2010,   4    
Madeleine Sumption and Will Somerville examine the 
immigration to the UK following the enlargement of the 
European Union in 2004, after which around 1.5 million 
workers entered from the new EU member states and the 
number of eastern European nationals resident in the 
UK increased to about 700,000.   5    Th ey comment: “Public 
opinion tends to support the view that immigrants take 
natives’ jobs and reduce their wages, yet a large body of 
research suggests that this is not the case.”   6    Th ey point out 
that much larger “immigration shocks” have occurred 
around the world, and have been absorbed by the receiving 
country without a negative impact. One example is the 
Mariel Boatlift from Cuba to Miami in 1980, which increased 
the labor force by 7 percent in a few months, but which, 
according to David Card,   7    had virtually no eff ect on the 
wages of less-skilled “native” workers. Another is the mass 
immigration of Russian Jews into Israel in 1990 and 1991, 
a population increase of 7.6 percent, “one of the single larg-
est immigration waves the world has seen,”   8    with little evi-
dence of downward pressure on local wages. 

 Studies of more gradual infl ows of immigrants show a 
small impact on local wage or employment rates.   9    Sumption 
and Somerville report that certain groups do lose out, “such 
as workers in manual occupations who do not have the skills 
to move into more ‘communication-intensive’ jobs for which 
immigrants compete less eff ectively, previous  immigrants 
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who may have poor language skills and compete for similar 
kinds of jobs as new immigrants, and individuals with 
marginal labour force attachment, such as single mothers 
and teenagers.”   10    However, the impact of immigration alone 
on these groups may be small, and “other factors remain 
much more important in determining the economic welfare 
of these low-wage groups.”   11    Reports looking at other 
periods of migration also fi nd no eff ect on wage levels and 
unemployment of natives, and some even suggest that 
recent immigration may have had a positive impact on 
average wages.   12    More widely: “According to research from 
the UK, Germany and the US, fi rms in areas that receive 
more low-skilled immigrants do not reduce wages in 
response, but simply employ more low-skilled labour.”   13    

 One reply is that this fails to address the philosophical 
argument: what if open immigration  did  reduce the posi-
tion of certain groups in society, those already in the lowest 
positions? Doesn’t this give us an egalitarian argument for 
limiting immigration in order to protect those that would 
be harmed? But there is something odd about the argument. 
It seems to run something like this: Th e worst off  in our 
political community are in that position because they are 
disadvantaged by an exploitative economic arrangement; 
admitting more migrants under this exploitative economic 
arrangement would make this group worse off  than they 
already are; therefore we must not admit more migrants. 
Wellman puts it in terms of a Rawslian diff erence principle, 
under which any benefi t for the best-off  should benefi t the 
least-well-off , and such a principle appears to rule out 
admitting these migrants. But whatever we think of the 
adequacy of Rawls’s approach to social justice, we have to 
ask whether it can be applied within this particular society. 
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If the worst off  are where they are because of an exploit-
ative economic system, then the scope of the diff erence 
principle in dealing with that exploitation is limited. 

 More generally, we have two demands of justice that 
clash with each other: the demand that the worst-off  not 
be harmed, and the demand that borders be open or more 
open. Th e point is that these two demands are not irrec-
oncilable if we tackle the exploitative economic system 
that is primarily harming the worst-off  in our society. For 
Wellman’s argument to rule out allowing the migrants to 
enter, we have to assume either that the two demands of 
justice are irreconcilable (but then the question is how we 
decide which to prioritize, which in itself is a very com-
plex problem), or that the economic system under which 
the worst-off  are in that vulnerable position is itself ade-
quate from the point of view of social justice. But why 
would we accept either of these assumptions? Sumption 
and Somerville have shown that while there is evidence 
that immigration may have a negative impact on the most 
economically vulnerable, their situation is largely due to 
other factors in the economic system and it is those 
factors that should be tackled. 

 Another feature of the open borders debate is its 
potential economic impact on global justice and equality. 
As long ago as 1984 Bob Hamilton and John Whalley 
pointed out the potential of free movement of labor to 
double the world GDP.   14    Pécoud and Guchteneire cite more 
recent studies, which seem to show that “the biggest gains 
in terms of development and poverty-reduction do not lie 
in the much-discussed issues surrounding free trade, but in 
the international movement of workers, and that even a 
minor liberalisation in this fi eld would massively foster 
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the development of poor countries.”   15    Philippe Legrain is 
an enthusiastic defender of open borders at the global 
level, precisely on the grounds of its potential impact on 
the global economy. Economically, he argues, there are 
three key ingredients of freer migration that ensure that 
everybody wins. Migrant workers fi ll the jobs that need 
doing in the rich countries; in doing so they are boosting 
the economies of those countries and so creating greater 
wealth for all; and the migrants themselves earn much 
higher wages than they would if they stayed at home. 
According to World Bank fi gures, “if rich countries allowed 
their workforce to swell by a mere 3 per cent by letting in 
an extra 14 million workers from developing countries 
between 2001 and 2025, the world would be $356 billion 
a year better off , with the new migrants themselves gain-
ing $162 billion a year, people who remain in poor coun-
tries $143 billion, and natives in rich countries $139 
billion.”   16    Studies in the 1980s suggested that removing 
immigration controls could more than double the world 
economy. Research in 2004 suggested that the global gain 
would be even greater. Of course, the key issues here from 
the point of view of global justice would be how this 
increased wealth would be distributed and the impact of 
the “brain drain” of skilled professionals on the devel-
oping world. I have said something about the latter issue 
in chapter 13, and the former issue of course raises the 
question of global justice itself, within which freedom of 
international movement has its place. I will say something, 
perhaps not enough, about this in chapter 15, but for now 
we can note that freedom of international movement does 
not seem to threaten economic chaos either locally or 
globally. 
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 However, many theorists are concerned not so much 
about the general economic impact of immigration but 
about its impact on certain kinds of economies, namely 
liberal welfare states. As Pécoud and Guchteneire point out, 
“the core problem lies in the contradictory logic of welfare 
schemes and free migration; the MWB [Migration Without 
Borders] scenario is about openness and circulation whereas 
welfare systems are based on closure.”   17    However, they 
observe that pessimism about the sustainability of welfare 
systems under open borders has to be qualifi ed. Th ey cite 
Andrew Geddes, who argues that “migration is far from 
being the main challenge to welfare states: other factors—
labour market situation, demographic trends or political 
decisions—play a much greater role and one should not 
overestimate the impact of the MWB scenario on welfare.”   18    
Indeed, as I write this, public welfare institutions are being 
eroded in the United Kingdom and elsewhere as a response 
to the economic collapse of the private fi nancial sector, not 
because of immigrants. 

 Th e philosophical debates about welfare and migration 
have revolved around the idea of the degree of social trust 
needed to sustain a welfare system and the extent to which 
immigration would undermine it. As Ryan Pevnick describes 
it (without subscribing to it): “immigration restrictions 
are justifi ed because a nationally unifi ed community is a 
necessary prerequisite of various redistributive programs 
(themselves required by justice). On this view, to the extent 
that immigration threatens a community’s enabling unity, 
it may be legitimately restricted.”   19    Th e clearest statement 
in favor of this argument comes from David Miller, who 
argues that the social trust necessary to sustain welfare 
systems is provided by a national culture.   20    Th e argument 
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here is not so much for limited migration, but for controlled 
migration with a view to the cohesion of the nation-state, 
and the scope the state has for demanding that immigrants 
integrate into the national culture. 

 Miller points out that modern democratic states are 
mostly multicultural, and they are therefore “committed to 
tolerating or even encouraging the co-existence of diff erent 
cultural groups within their borders, and this ties their 
hands when it comes to promoting a common national 
identity across various groups.”   21    However, immigrants 
must be integrated into the society, and the big question “is 
whether citizenship alone is a suffi  ciently strong cement to 
hold together a democratic welfare state, whose successful 
working depends upon relatively high levels of interper-
sonal trust and co-operation, or whether it is also necessary 
for the citizens to share a cultural identity of the kind that 
common nationality provides.”   22    

 He cites a body of empirical evidence to support the 
second answer to this question,   23    and concludes from it: 

  Th ere is evidence, fi rst of all, that cultural heterogeneity 
does lead to lower degrees of trust between the culturally 
diff erentiated groups, and also that this lack of trust may 
take the form of unwillingness to support policies that are 
seen to benefi t the other groups. Studies of public policy 
have found negative correlations between ethnic diversity 
and the level of expenditure on forms of public provision 
that are potentially redistributive across ethnic lines, such 
as education and welfare, between American cities and 
states. Cross-country studies point in the same direction.   24      

 And so while we should treat the evidence with caution, he 
believes that it is “suffi  cient to justify the basic claim that a 
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culturally divided society without a source of unity to hold 
its constituent groups together would be unlikely to support 
a democratic welfare state.”   25    He also cites evidence that 
shows that immigration in particular has an impact, slow-
ing the rate of growth of welfare expenditure.   26    

 Pevnick off ers a critique of the social trust position, 
claiming that “the empirical evidence on which it hinges is 
(at least) not unambiguously supported by the empirical 
literature.”   27    He argues that “empirical evidence for the 
social trust view comes from studies on Sub-Saharan Africa 
(with its weak state institutions) and the United States 
(with its history of racial confl ict). While social trust theo-
rists assume that conclusions from these situations may be 
generalized to all eras and cultures, there is reason to think 
that such results are not generalizable.”   28    Th e view that 
emerges from other sources of empirical evidence “suggests 
that support for the welfare state depends primarily on fea-
tures of  institutions  rather than on characteristics of the 
population.”   29    

 Th e assumption of the social trust argument is that 
common identity must be supplied by national groups, but 
Pevnick points out that “scholars of nationality regularly 
argue that identifi cation with such communities is socially 
constructed; it is (at least partly) the result of institution-
ally created shared experiences, stories and myths.” And so 
“the extent to which a set of people identifi es with one 
another may be infl uenced by the way in which political 
institutions are designed.”   30    Pevnick argues that “the social 
trust view may provide reason to  create  the shared identity 
that best facilitates just redistributive institutions rather 
than—as typically claimed—justifying the maintenance of 
whatever identities  currently  facilitate redistribution.”   31    
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Th erefore the social trust needed to underpin welfare insti-
tutions can be  created : it does not need to simply be there 
already in the community. 

 In a sense the social trust theorists are taking a 
rather naïve causal view, where a certain kind of political 
community—one with a particular type of shared identi-
ty—is required to underpin welfare institutions, such that 
without that identity the institutions could not exist. 
Pevnick seems to follow that causal view by arguing that, as 
political identities are created rather than primordial, we 
can create the kind of political identity needed to underpin 
welfare institutions. But we need to move beyond this kind 
of causal approach. Welfare institutions themselves can 
play a signifi cant role in shaping a community of shared 
identity, rather than relying on a pregiven shared identity 
to underpin them. Political communities, I would argue, 
grow with institutions that are embedded within them, 
with both the community and the institutions developing 
together as a single entity. It is artifi cial to separate them 
and argue that we need a particular kind of community in 
order to have welfare institutions, in the sense of that 
community being  causally prior  to those institutions. Th e 
kind of community needed to have welfare institutions—
including the forms of identity that hold together a com-
mitment to those institutions—exists to an important 
extent because of those very institutions. Welfare institu-
tions themselves  create  social trust, rather than requiring it 
to exist before hand. 

 Th e argument, of course, is that immigrants will under-
mine that identity, but it’s hard to understand why. And we 
have to remember that Miller’s primary aim is not to estab-
lish that the social trust argument provides us with reasons 
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to exclude immigrants, but that it establishes the need to 
integrate immigrants into the political community in a 
particular way. Will a bare civic identity be enough? Miller 
believes not, but whether he is right or wrong about that, 
no argument for a right to exclude emerges, unless we 
believe that there are certain immigrants who, for some 
reason, cannot possibly be integrated. Miller does not 
believe this, because for him the only issue about the infl ow 
of migrants raised by the social trust argument concerns 
numbers rather than identity: “although national values 
and national priorities can reasonably be invoked when 
deciding how many immigrants to take in over any given 
period of time, when it comes to selecting among the appli-
cants, only ‘neutral’ criteria such as the particular skills a 
person has can legitimately be used.” Th is is because, “[b]y 
giving preference to those of a particular ethnocultural 
background, the state unavoidably declares that the culture 
in question is superior, thereby undermining its attempts 
to treat all cultures even-handedly in its domestic policy.”   32    

 Th is moves our argument to concerns about culture, 
and the extent to which they can ground a right to exclude. 
As we’ve seen from Miller, the connection between these 
concerns and the right to exclude are not obvious, as some 
form of integration of new members can meet them. 
However, the debate about the importance of national 
culture leads us toward arguments for citizenship testing, 
and to the extent that citizenship testing is used as a 
gateway to full civic inclusion, it can give expression to a 
right to exclude. 

 Samuel Scheffl  er provides a robust critique of the role 
of concerns about culture in the immigration debate, reject-
ing the view that immigration can pose diffi  cult challenges 
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to a “distinctive national culture and identity.”   33    Th e basic 
problem is that cultural identifi cation is too complicated to 
pose an opposition between a “host” culture and an “immi-
grant” culture. He gives the example of his grandfather, 
who traveled at the age of 14 from Galicia in Poland, which 
was then under Austrian rule, to Glasgow, and then to New 
York. Scheffl  er wonders about the extent it makes sense to 
regard his grandfather as bringing a distinct culture with 
him to the United States.

  If, upon meeting him later in his life, you had been asked to 
say what his culture was, you would have been unlikely to 
say that it was ‘Galician Jewish culture.’ You might have 
been tempted to say that it was ‘New York Jewish culture,’ 
although that phrase conjures up a stereotype that in many 
ways he did not fi t, and, once again, there is no evidence 
that it picks out a category that he operated with or cared 
about. More to the point, this culture could hardly have 
been one that he brought with him  to  New York from 
Glasgow and Galicia, or whose preservation might have 
been of concern to him upon arrival in the United States. If 
it was his culture at all, it was a culture he acquired as a 
result of immigration. Indeed, if there is such a thing as 
‘New York Jewish culture,’ then it is a culture that was cre-
ated by immigration; if the Jewish immigrants who settled 
in New York had simply brought a fi xed and determinate 
culture with them, and if the United States had somehow 
contrived to preserve that culture unaltered, then ‘New 
York Jewish culture’ would never have existed.   34      

 Our connections with others are too complex to be reduced 
to a determinate cultural identity, and so “to insist that, for 
each individual, there must be some one identifi cation that 
corresponds to his or her  real  culture is to misunderstand 
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both identity and culture”; and “the idea that each person’s 
most fundamental identifi cation or identifi cations must 
have their source in some fi xed and determinate culture is 
simply untrue.”   35    Scheffl  er’s ideal is “Heraclitean pluralism,” 
the view that cultures are always in fl ux and that individ-
uals have multiple identifi cations and affi  liations with 
diverse cultures. According to Heraclitean pluralism, “states 
should be maximally accommodating of the cultural variety 
that free individuals will inevitably exhibit, without seek-
ing to constrain that freedom in the vain and misguided 
attempt to preserve some particular culture or cultures in 
the form that they happen to take at a given historical 
moment.”   36    When it comes to immigration, this means that 
immigrants cannot demand that their culture be protected 
by their new home state. All they can demand are the 
requirements of justice, and this excludes cultural entitle-
ments. And all the host country can demand of immigrants 
is that they uphold the duties and obligations of citizens.   37    

 However, it is important to note that Scheffl  er backs 
away from full-blown Heraclitean pluralism, because he 
goes on to argue that the host state will have a public, 
political culture and it has the right to require citizens and 
new immigrants to preserve it. Importantly, that public 
political culture will include contingent elements particular 
to the history of that state.   38    Of course, this public political 
culture is itself subject to interpretation and modifi cation, 
and new immigrants will play a role in that process, which 
will lead to changes.   39    But all the same, this culture “cannot 
be treated by the state as just one culture among others, 
nor can the state be expected to refrain from deploying its 
coercive power in support of a national culture.”   40    It is 
unreasonable to insist, says Scheffl  er, that this culture will 
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be determined purely by universal principles, without 
any particularistic elements. “In enforcing the political 
culture, . . . and so in shaping the broader national culture, 
the state will inevitably be enforcing a set of practices and 
values that have their origins in the contingent history and 
traditions of a particular set of people. Th is is not in itself 
inappropriate, and in any case there is no alternative.”   41    

 Th is takes us back to the need for some policy of 
integration that the state has the right to enforce on immi-
grants, and this may take the form of citizenship testing. 
And we return to David Miller’s concerns: “If integrating 
immigrants into the public culture is a legitimate goal, how 
can this be achieved in a way consistent with liberal princi-
ples of personal freedom—what can immigrants actually 
be  required  to do by way of integration, and what can they 
only be  encouraged  to do, for example by way of providing 
incentives to learn a new language or to educate their chil-
dren in a certain way?”   42    Miller believes that policies that 
make access to citizenship conditional on passing a test are 
defendable, as long as they focus on the public culture, 
which includes knowledge of the national language, under-
standing the political and legal system, and familiarity with 
the history and institutions of the country.   43    And we should 
notice that because civic inclusion is to be  conditional  on 
passing such a test, we have a cultural argument for the 
right to exclude. 

 Th ere are two questions we need to examine here. Th e 
fi rst is the extent to which prospective members can be 
tested: should it be at the level of a general civic compe-
tence, the ability to engage with fellow citizens; or should it 
be, as Yael Tamir puts it, at a level of cultural competence, 
the ability to engage with fellow citizens of  this  particular 
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community?   44    To a greater or lesser extent, Tamir, Scheffl  er, 
and Miller think the latter. Th e second question is whether 
testing should be used as a form of immigration control 
when it comes to civic inclusion, a gateway, or as a support 
for new members of the state as part of their integration. 
It’s not clear that Scheffl  er would go this far, but Miller does 
see civic inclusion as conditional on passing the test. 

 On the fi rst question James Hampshire asks, what 
requirements citizens can justifi ability ask of new citizens?   45    
He contrasts the liberal minimalism of Joseph Carens   46    with 
liberal nationalist approaches. While Hampshire sees test-
ing for language profi ciency as relatively uncontroversial, 
anything beyond that raises serious moral questions. 
According to Carens’s minimal liberalism, the only legiti-
mate requirement for admission to citizenship is length of 
residence, and this should be kept as short as possible.   47    Two 
powerful arguments lie behind Carens’s view, says 
Hampshire. First, an extended period of residency estab-
lishes a person’s social membership and this gives them a 
claim to political membership—civil society is prior to 
political society, and if someone has established themselves 
as a full member of civil society there is no good reason to 
exclude them from political society. Second, those subject to 
the law should be able to contribute to its making, and so 
everybody with permanent residence in the state should be 
entitled to full voting rights. 

 However, Hampshire argues we must move beyond 
liberal minimalism: “[S]table and successful liberal societies 
rely upon a citizenry that endorses the public values of a 
pluralistic and tolerant political culture. Institutions alone 
cannot make for a free and fair society.”   48    And so some 
kinds of naturalization tests for civic competence and 
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requirements for language profi ciency are acceptable from 
a liberal point of view, but because of civic demands not 
cultural ones. Language profi ciency is required because it 
is diffi  cult to see how a person can participate in politics at 
the national level without it.   49    Natu ralization tests are 
acceptable if confi ned to civic knowledge. Th ey may be a 
poor guide to civic-mindedness, but “by incorporating the 
political knowledge and values that motivate and enable 
citizens to cooperate as equals, naturalization tests can at 
the very least represent an ideal of liberal citizenship.”   50    
And so Hampshire has argued that liberal states need to 
test for civic competence  and  language profi ciency. 

 However, even if we accept that civic competence and 
language profi ciency are necessary for the integration of 
immigrants into their new society, it doesn’t follow that 
they have to be  tested  for them. An alternative is to  edu-
cate  them into these competences. Iseult Honohan, 
arguing for a republican rather than liberal position, says 
the state should seek to promote the capacities and skills 
of citizenship through civic education, but should not 
 impose  those requirements on new members.   51    On lan-
guage, she says, “the importance of a capacity to commu-
nicate among citizens suggests that competence in a 
widely spoken public language should be encouraged. Th is 
justifi es state provision, or at the very least, subsidy of 
language courses, and even a requirement that applicants 
should attend such classes. But it does not warrant the 
requirement that applicants should have to pass a test at 
any specifi c standard.”   52    

 Andrew Shorten argues that a state cannot impose a 
 duty  on prospective migrants to learn a national language, 
but instead, with Honohan, that majority language learning 
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should be a right that a state has a duty to meet for its new 
citizens.   53    Th ere are three ways in which language testing 
could be justifi ed by the threat of linguistic diversity. First, 
that there is an existential threat, with substantial num-
bers of new immigrants not adopting the national language, 
with long-term implications for national distinctiveness;   54    
second, that there is a democratic threat, with linguistic 
diversity compromising the functions of democratic proce-
dures and institutions;   55    and third, that there is an egali-
tarian threat, with immigrants without linguistic competence 
facing disadvantage in the pursuit of their projects, and 
unequal citizenship with their inability to participate in 
democratic processes.   56    

 Shorten argues that the fi rst two arguments are not 
convincing. Th e fi rst is only plausible where a national lan-
guage is in danger of disappearing, but this is not happen-
ing in any of the liberal democratic states where language 
testing is being practiced or proposed. Th e second is under-
mined by the counterexamples of successful democracies 
that are multilingual, and while they may have defi ciencies, 
we are not in a position to know that they would function 
better as democracies if they were monolingual. Th e third 
argument is more plausible, but it doesn’t point to the  duty  
to learn a language, but rather to the right to learn the 
majority language, and that the state should cover costs of 
this for new immigrants who need it. 

 What emerges from these considerations are good 
arguments not only against the need to integrate new 
migrants in some “thick” cultural sense, such that they have 
the duty to learn the national language, for example, but 
also against seeing citizenship testing as a gateway to civic 
inclusion, as an expression of the right to exclude. As Sue 
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Wright points out, the fact that many European states are 
introducing testing at a time of rising anxiety about immi-
gration levels suggests that “they may have a gatekeeping 
mechanism, designed to make it hard for would-be citizens 
to join the nation.”   57    Dina Kiwan, looking at the tests in the 
United Kingdom, thinks that we should not see them in 
this way, arguing that testing in general “does not neces-
sarily signal a more restrictive attitude to immigrants and 
those applying for citizenship,”   58    and that “the English lan-
guage requirement is not intended to be a hurdle to the 
acquisition of citizenship; rather it is the fi rst step to com-
municating and participating with one’s fellow citizens, 
learning and integrating into a new culture.”   59    However, if 
access to civic inclusion is conditional on passing the tests, 
as is the case in the United Kingdom, then Kiwan’s rather 
benign perspective of them seems unjustifi ed. Amitai 
Etzioni takes an overview of the citizenship tests that have 
been introduced in Europe, and concludes that, “rather 
than establishing qualifi cations for citizenship,” they are 
“instead very often used as a tool to control the level and 
composition of immigration.”   60    As a communitarian, he 
says there are compelling reasons for “relatively thorough” 
citizenship testing, but if the tests being used in Europe are 
not to act as “anti-immigration and discriminatory mea-
sures,” then they have to be coupled with “extensive and 
qualifi ed opportunities for citizenship education and for 
test preparation.”   61    

 Th e cultural argument around political solidarity is 
much the same as the “social trust” argument about welfare 
institutions, and Arash Abizadeh interprets it as claiming 
that “the nation, culturally understood, is . . . necessary for 
well-functioning liberal democracy,” and therefore new 
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immigrants must be integrated into the cultural nation.   62    
He replies that cultural diversity does not rule out the kind 
of social trust and shared values that make democracy 
viable. Th ey may make it more costly to maintain, but, he 
argues, it is not obvious that the cost is so heavy that it is 
not worth paying for the benefi ts diversity brings: “Th e 
thesis that a shared culture is a necessary condition for 
liberal democracy would be plausible only if it were the case 
that forgoing the costs of heterogeneity is absolutely indis-
pensable to it. Why should we think this?”   63    Th e concern 
seems to be that a common culture is needed, including a 
common language, in order for there to be a “transparent” 
public sphere. For citizens without a common language, for 
example, debates would be “opaque” to each other.   64    But if 
that were the case, international cooperation would be near 
to impossible, and the European Union, for example, would 
be a complete folly.   65    Th e fact is, says Abizadeh: “Democratic 
deliberation at a societal level is often mediated via the 
media, and multilingual media personnel can and do serve 
to bridge the communicational gaps at the societal level 
between individuals who do not speak the same language. 
So language is not an impermeable barrier at the societal 
level.”   66    

 And so we can see that some degree of integration of 
new members into their society is benefi cial both to them 
and to that society, but we should not underestimate the 
capacity for people from diff erent “cultural” backgrounds to 
make the connections needed to cooperate. Whatever the 
obligations on either party, the right to exclude does not 
follow from these concerns. It might be replied that the 
existence of potential immigrants who have no intention to 
integrate means that the right to exclude does emerge at 
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the very limit of the debate, but it’s hard to see what this 
possibility amounts to. Th ere are two ways in which a poten-
tial immigrant could have no intention to integrate: fi rst, if 
they intended to live as a complete hermit, with no social 
connection with any citizens of the host society; or if they 
were intent on its destruction. But the fi rst possibility is 
extremely implausible. If we take Scheffl  er’s arguments 
seriously, that people have all sorts of “identifi cations and 
passions and affi  liations,”   67    then the host nation-state is 
already a place of many diverse cultures and traditions and 
connections, and a new immigrant is going to integrate 
with  somebody —they are going to identify with  some  
political, social, and cultural groups or confi gurations of 
such groups in complex ways, and they may well have 
migrated to this particular country because those connec-
tions already exist or are potential. Th e requirement that 
they integrate with  everybody  is entirely unreasonable, is 
premised on what is arguably an incoherent notion of 
national identity,   68    and anyway is not an expectation we 
place on those who have lived as citizens within the state all 
their lives. Th e fact is that if Wellman’s hypothetical citi-
zens came to us and said they valued the right to exclude 
because they were worried about a mass-invasion of her-
mit-like immigrants, I doubt we as political theorists would 
take that concern so seriously as to use it to ground a uni-
lateral right to exclude. 

 Th e second concern is more serious and is an issue of 
security, and I want to fi nish this chapter by addressing it 
directly. I said above that it sometimes seems that the act of 
migration is seen as “the functional equivalent of war,” and 
argued that to ground a unilateral right to exclude on this 
understanding of immigration was unreasonable. In August 
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2001 I attended the annual conference of the North 
American Society for Social Philosophy to speak about my 
book,  Philosophies of Exclusion , where I fi rst started to argue 
against the right to exclude. Th ere I defended the argu-
ments in the book against the constructive criticism of 
Natalie Brender and Edmund Byrne.   69    I fl ew to Detroit for 
the conference via Chicago, and then on to San Francisco 
for a break, and then traveled back to London via Detroit. A 
month later, on September 11, came the attacks on the 
World Trade Center and the Pentagon, where people on 
planes much like those I had traveled on were among those 
killed. 

 In the light of the attack, I had to look closely at whether I 
was right to argue against immigration controls, but I 
remained convinced that the event did not change the eth-
ical case. Certainly, since September 11, there have been 
arguments for more stringent immigration controls on 
grounds of security. In November 2001 Richard Ernsberger 
Jr. described the tightened immigration controls  introduced 
in the United States in an article entitled “Fortress 
America.”   70    He showed that some of the perpetrators of the 
attack would have been detected by the new immigration 
regime, but we have to remember that nothing follows from 
this—the assumption has to be that these people would 
have evaded the new controls, and indeed any level of con-
trol compatible with a liberal capitalist economy. We also 
know that the way the external boundary is policed is inev-
itably going to have an eff ect on the internal order—just as 
external policing of the border has to be increasingly intru-
sive, so must internal policing, and the civil liberties of the 
members of liberal democracies are being eroded 
alongside the increased control sought over people trying 
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to cross borders. Both citizens and migrants are subjected 
to security regimes in an attempt to control international 
movement. 

 While governments and anti-immigration groups have 
made the call to link security against terrorist attack and 
immigration controls, political theorists have rarely dis-
cussed it, I think because it is so clear that it takes the 
debate in entirely the wrong direction. But the extent to 
which politicians, and perhaps the general public, see migra-
tion as a security concern is driving immigration regimes in 
a direction both Wellman and I see as deeply misguided. 
K. M. Fierke points out that migration has been seen as a 
security problem long before September 11. Th e primary 
source of anxiety was over access to welfare and a concern 
over “venue shopping” by migrants and refugees. “Migrants 
are represented as a danger to the resources of the welfare 
state and the socio-cultural stability of Europe.”   71    Th e con-
sequences of continuing to see immigration as “the 
functional equivalent of war” on our way of life are, I think, 
disturbing for us all. 

 We see the consequences of this perspective for 
migrants in the form of fences and detention camps. Th e 
most obvious fence is along the United States border with 
Mexico. Construction of the fence began in the early 1990s, 
along with increased border controls, air and coastal patrols, 
and surveillance technologies, but its eff ectiveness has 
been questioned. Wayne Cornelius and Takeyuki Tsuda 
comment that these measures “have had no discernible 
deterrent eff ect on illegal entry attempts.”   72    Indeed, the 
principal eff ects have been “to redistribute illegal entry 
attempts to more remote areas, increase the fi nancial cost 
and physical risk of illegal entry (people smugglers’ fees 
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and migrant fatalities have risen sharply), and induce more 
unauthorized migrants to extend their stays or settle per-
manently in the United States because of the increased dif-
fi culty of re-entry.”   73    Th e number of fatalities among illegal 
migrants making the border crossing has also grown to bet-
ween four and fi ve hundred a year, nearly 3,000 in nine 
years, compared with 239 fatalities at the Berlin Wall over 
28 years. 

 Th e American fence is not unique. At least one European 
nation has exported a fence elsewhere. Spain has built one 
around its enclave on Morocco’s Mediterranean coast at 
Ceuta, a 16-foot-high structure of razor wire. Determined 
refugees have assaulted it with ladders, and in September 
2005 at least fi ve died in the attempt.   74    And a feature of 
European immigration practices has been the building of 
border fences  within  the national territory, with the prolif-
eration of detention camps for asylum seekers and sus-
pected illegal immigrants.   75    Th ere is a similar story 
throughout the developed world, as liberal democracies 
seek to protect themselves from illegal immigration through 
ineff ective measures. Cornelius and Tsuda point to the evi-
dence of “the limited eff ectiveness of most attempts by 
governments of industrial democracies to intervene in the 
migration process linking them to third world labor-export-
ing countries, at this point in time.”   76    

 And so the fi nal question I want to consider here is why 
the developed nations focus so much of their attention on 
fortifying their border zones against the immigrant 
“menace” when all the evidence points to its futility? 
Cornelius and Tsuda suggest that one reason is political 
opportunism as groups seek popular support, a tactic used 
by the Conservative Party in the United Kingdom when it 
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was in opposition with its proposed “immigration cap,” 
which, now that the Conservatives are in power, is being 
put into practice,   77    and the Popular Party in Spain, and far-
right groups throughout Europe. As a tactic it has been 
largely successful, and governments, if they wish to remain 
in power, have had to respond in kind, and so “fi ne-tune 
their immigration policies and devise new ones because 
these measures are seen as useful in convincing the general 
public that they have not lost control over immigration.”   78    
Th e result is that: “Ineff ective and ‘symbolic’ immigration 
control measures are . . . perpetuated because they reduce 
the potential for a broad public backlash.”   79    Roxanne Lynn 
Doty also sees such border practices as largely symbolic 
gestures, as “expressions of the promise for a stable and 
reproducible inside, a unifi ed territorial identity that can 
be unproblematically distinguished from the outside.” 
What all these practices have in common “is the goal of 
delivering this promise and the ultimate impossibility of 
doing so.”   80    

 I think this suggestion of a mixture of political oppor-
tunism and symbolic meaning is right, and that in a sense 
the investment in ever more expensive and sophisticated 
border controls by the liberal democratic nations can be 
seen as a “heroic” attempt to preserve the liberal interior 
from the illiberal exterior. However, that illiberal outside 
can only be kept at bay by increasingly illiberal border bar-
riers. Th e alternative, which most commentators agree 
would be more eff ective in practice, is to internalize those 
membership controls, but this would mean the decline and 
fall of the liberal public sphere and its traditional freedoms 
and protections, as  all  people are subjected to the same level 
of surveillance at all kinds of checkpoints. It is not only that 
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the liberal interior has to be protected from “strange” out-
siders who will intrude and change it; it must also be pro-
tected from the equally intrusive and destructive level of 
surveillance needed to be put in place if membership is 
going to be eff ectively policed. Th is is one of the many liberal 
paradoxes that surround the morality of membership, that 
liberal freedoms for some are protected by the destruction 
of the freedoms of others, but this may mean the end of 
signifi cant liberal freedoms for all. 

 Th ere are three possible futures we can consider 
concerning the morality of membership. Th e fi rst is this 
illiberal possibility, that governments in the developed 
world continue with their fi xation on membership—and 
so do the populations that elect them—but abandon faith 
in border controls and so introduce internal measures, 
such as identity cards, passport checking in banks, wel-
fare institutions, education establishments, and so on, so 
that clear distinctions between members and nonmem-
bers can be still be made even though borders have been 
allowed to become porous. In theory everybody should be 
equally subjected to these controls, but in practice certain 
groups will be singled out for scrutiny—visible minor-
ities, the poor, the young—all those who cannot be 
trusted to be  good  citizens will have their  legal  citizenship 
questioned. 

 Th e second possibility is that the developed nations 
increase their investment in border protection. After all, 
you can always build more fencing, installing sharper wire 
and better surveillance equipment; you can always build 
more prison camps and call them “detention centers,” so 
that you maintain the border on the inside, with the same 
razor wire and equipment; you can always employ more 
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border patrols; and you can always shoot more migrants as 
they attempt the crossing. Th ere are no limits here—even 
if the United States did build a fence all along its border 
with Mexico, it can always add a few feet to it, always build 
a second fence, always install other protections. And so the 
second vision is of the world in which border zones become 
increasingly oppressive and dangerous places, whether 
they be at the national border, prison camps within the 
national territory, or other border zones such as interna-
tional airports. 

 Th e third possibility is that national governments step 
back from policing membership externally and internally. 
Th is will not be because they realize the immorality of mem-
bership, but because the costs of policing, wherever it is 
done, become too high. Cornelius and Tsuda point out that 
as long as there is demand for foreign labor, “resourceful 
immigrants in pursuit of abundant and high-paying 
jobs . . . will always fi nd a way to circumvent a government’s 
immigration laws, border controls, and any other obstacle 
placed in their path.”   81    But this possibility rests on the pop-
ulations of these countries themselves having a change in 
consciousness about immigration. It may be that after 
decades taken up with politicians seeking to exploit fear of 
the “outsider” in order to maintain their power, they have 
created highly paranoid communities, very willing to 
support the political leadership as they take steps against 
outsiders and highly resistant to any relaxation of immigra-
tion controls, but also capable of making more extreme 
demands and punishing those governing groups that refuse 
to take them seriously. It is the democratic leaders them-
selves who have created this monster, and in the end, per-
haps, it can only be democratic leaders, not political 
philosophers, who can cure its paranoia.   
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         15  

Toward a Right to Mobility   

   IN CHAPTER 13 I argued that Wellman was in danger of 
begging the question, in that his argument that states have 
the right to exclude people from crossing their boundaries 
(civic and territorial) rested on those states being legiti-
mate, and legitimacy was measured by their protection of 
and respect for human rights. But why assume that the list 
of human rights does not include the right to cross political 
boundaries? Well, the answer is that as international law 
currently stands there is no such right, and Wellman pro-
vides arguments against one, and so I am the one guilty of 
begging the question. In order to avoid that charge, I need 
to supply a convincing argument that there ought to be 
such a right, and I will attempt to do so in this chapter. 

 David Miller mounts a case that the value of movement 
is not strong enough to ground a universal human right, and 
so it may be helpful to start with his negative argument. Th e 
presumption behind arguments for the right, he says, is that 
“people should be free to choose where to live unless there 
are strong reasons for restricting their choice.”   1    He challenges 
this presumption: “Th ere is always  some  value in people hav-
ing more options to choose between, in this case options as 
to where to live, but we usually draw a line between  basic  
freedoms that people should have as a matter of right and 
what we might call  bare  freedoms that do not warrant that 
kind of protection.”   2    Why suppose this particular freedom 
has the signifi cance required to turn it into a basic freedom? 
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 Basic rights, he says, are justifi ed by the vital interests 
they protect, and so the question is whether freedom of 
movement protects any vital interests. Miller concedes that 
it does, but only within a limited scope. It is valuable to be 
able to “move freely in physical space,” and wider freedom 
of movement begins to take on instrumental value: “if I 
cannot move about over a fairly wide area, it may be impos-
sible for me to fi nd a job, to practice my religion, or to fi nd 
a suitable marriage partner. Since these all qualify as vital 
interests, it is fairly clear that freedom of movement qual-
ifi es as a basic human right.”   3    But then we have to ask about 
the physical extent of such a right: [H]ow much of the 
earth’s surface must I be able to move to in order to say that 
I enjoy it”?   4    How far do I need to be able to move for my 
vital interests to be safeguarded? 

 Miller goes on to argue against the view that, as there 
is a basic human right to free movement  within  the 
nation-state, there ought to be a right to free movement 
beyond it. He replies that even within liberal states, “free-
dom of movement is severely restricted in a number of 
ways.” More signifi cantly, Miller argues, “liberal societies 
in general off er their members  suffi  cient  freedom of 
movement to protect the interests that the human right to 
free movement is intended to protect, even though the 
extent of free movement is very far from absolute. So how 
could one attempt to show that the right in question must 
include the right to move to some other country and settle 
there? What vital interest requires the right to be inter-
preted in such an extensive way?”   5    Returning to the need 
for a range of options to choose from, Miller argues, “What 
a person can legitimately demand access to is an  adequate  
range of options to choose between—a reasonable choice 



 T O W A R D  A  R I G H T  T O  M O B I L I T Y  | 295

of occupation, religion, cultural activities, marriage part-
ners, and so forth. Adequacy here is defi ned in terms of 
generic human interests rather than in terms of the inter-
ests of any one person in particular.” Given that they are 
“decent” states, “all contemporary states are able to pro-
vide such an adequate range internally. So although people 
certainly have an  interest  in being able to migrate interna-
tionally, they do not have a basic interest of the kind that 
would be required to ground a human right.”   6    

 Th ere are two features of Miller’s argument that we 
should note: fi rst, that it is a minimalist approach, and sec-
ond, that it is what we might call “suffi  cientarian.” Th ese 
two features are connected, as the minimalist approach will 
focus on the base measure suffi  cient to meet a human right: 
there is no moral case for going beyond that baseline. On 
the right to mobility, Miller begins from a minimalist posi-
tion, where it stems from the vital interest of being able to 
“move freely in physical space,” which he contrasts with 
being shackled or confi ned to a small area. Beyond that, the 
right to mobility needs an instrumental justifi cation to do 
with its importance for the fulfi llment of other rights. Th is 
places even the right to mobility within the liberal state on 
an extremely minimal foundation, and perhaps also shows 
that the intrinsic and instrumental justifi cations for 
particular rights cannot be separated in this way. Basic 
human rights are connected with each other in ways that 
make it misguided to seek to justify them in isolation from 
each other. For example, the basic right to food, considered 
purely in isolation from any other aspect of human life, may 
emerge at an extremely minimal level; but once we connect 
it with those other aspects, it takes on a much more 
substantive form. And so the human right to mobility will 
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also take a far more substantive form if we connect it with 
other human rights and other aspects of human interests. 

 To take a particular right and seek its justifi cation in 
isolation from other rights is therefore a mistake that leads 
in a minimalist direction. Th e point is that these rights are 
connected with each other around the development of 
human agency. Being a human agent consists of having a 
life story that is recognizably human, in that it includes the 
elements we take to constitute human fl ourishing, including 
social and political conditions as well as physical and 
economic ones. But, importantly, being a human agent does 
not  only  consist of having such a life story, but also the 
power to be its author, to have a say over its content, and 
indeed the power to create it as it goes along. Wellman sees 
this capacity at the heart of the idea of self-determination: 
“Self-determination involves being the author of one’s own 
life” (Wellman, pp. 30–31). Alicia Ely Yamin understands 
human rights as “tools that allow people to live lives of dig-
nity, to be free and equal citizens, to exercise meaningful 
choices, and to pursue their life plans.”   7    Human rights 
therefore constitute a framework that supplies the condi-
tions needed for people to become empowered to achieve 
their own humanity. 

 Th is takes us beyond Miller’s minimalist approach, 
which sees human rights as basic protections against falling 
below a particular level of being human, to seeing them as 
part of a dynamic process of building human agency. Th is is 
to take both a dynamic and holistic view of human agency 
and human rights, seeing them as connected together in a 
network, such that to take them in isolation in order to 
seek their justifi cation and conditions is to misunderstand 
them. If we see the right to movement in this holistic way, 
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it is not simply that it is instrumentally valuable to other 
human rights, but that it is an essential component of 
human agency, such that it is a crucial part of the ability of 
people to be free and equal choosers, doers, and participa-
tors in their local, national, and global communities. Th is 
points to the connection between human rights and ques-
tions of power and domination, which I will return to 
below. 

 What of Miller’s point that freedom of movement within 
liberal states is “severely restricted”? In a sense Miller is 
absolutely right, as the value of freedom has to be balanced 
against other values and rights such as privacy and security, 
and as things stand this means that I have no right of access 
to the majority of the territory that makes up my nation-state. 
But in another sense, he is clearly wrong. Th ere is, of course, 
a distinction between private and public space that restricts 
my freedom of movement, but that distinction does not 
prevent me from traveling to and/or settling in any village, 
town, city, or region that makes up the United Kingdom. 
Th ere is nowhere in the United Kingdom that we could 
understand as a territory from which I am excluded. At the 
international level things are very diff erent. Th ere is no 
equivalent distinction between public and private space 
such that I could travel freely and/or settle where I wish: in 
eff ect, borders make all national spaces private. Border con-
trols obstruct freedom of movement in ways in which the 
restrictions within liberal states do not, and so the fact that 
national restrictions are compatible with the human right to 
mobility does not mean that international borders are com-
patible with it. In eff ect, the  restrictions  on freedom of 
movement within liberal states, whether we regard them as 
“severe” or not, are beside the point; but the  right to free 
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movement  within liberal states is not similarly beside the 
point, because, as we have seen, the right to mobility is an 
essential part of human agency, and what we have to con-
sider is the scope of the idea of human agency at the inter-
national level. 

 What of Miller’s “suffi  cientarian” argument, that 
mobility at the national level gives people suffi  cient options 
for their well-being such that there is no need for mobility 
at the international level? Th is connects with his minimalist 
approach when he considers whether someone who wants 
to leave a poor society and enter a rich one has the right to 
do so. Here, the question again is “whether this person has 
an  adequate  range of alternatives in his society of origin.” It 
may be that they have a range of options that enable them 
to have “a minimally decent life,” and a suffi  cient range of 
important choices that make them the author of their own 
life. “It is an illusion to think . . . that this is only possible if 
someone has the extraordinary range of choices that 
modern liberal societies can off er.”   8    

 However, it may be that the right to mobility as prac-
ticed in liberal states gives members suffi  cient freedom of 
movement to protect their interests as free and equal mem-
bers of a particular political community, as national citi-
zens, but it does not follow that it gives them suffi  cient 
freedom of movement to protect their interests at the inter-
national level. International constraints may serve to cre-
ate conditions of oppression, domination, and inequality, 
especially when we recognize that border controls, as 
Chandran Kukathas points out, function mainly to prevent 
movement of the global poor.   9    (It is interesting to note how 
the Poor Laws in England during the seventeenth century 
sought to control migration of the poor. Th e Act “for the 
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better reliefe of the poor” passed in 1662 was “principally 
concerned with restricting migration, and providing the 
basis for the exclusion of outsiders from a given parish”).   10    
Th ere is a hierarchy of power when it comes to international 
movement, with the global poor largely immobile at the 
bottom. Of course, simply declaring a universal right to 
freedom of international movement may do little to change 
that, which again shows that it has to be embedded in a 
wider approach to issues of global inequality and injustice 
in which it could play a valuable role. It also points to the 
necessity of thinking about the right of migration in the 
context of questions of power and domination. 

 I suggested above that we should see the right to 
mobility as an essential component of a holistic view of 
human agency, and this involves seeing certain rights as 
conditions of empowerment. Duncan Ivison suggests that 
we can see rights as conduits, regulating the fl ow of power 
along certain dimensions, as “modes for distributing capa-
bilities and forms of power and infl uence”; and “rights 
themselves represent a distinctive relation of power.”   11    If 
we are to avoid domination, the key is not the removal of 
power from the scene, but the redistribution of power and 
capabilities, and frameworks of rights have a central role in 
that redistribution. One indication that the right to mobility 
is an essential component of the freedom and equality of 
persons is the way in which it goes hand in hand with 
citizenship in liberal democratic states. Th at connection is 
so strong that the creation of the European Union has led 
to unprecedented levels of freedom of international 
movement for European citizens. Th e importance of that 
connection is not only that the right to mobility is a compo-
nent of freedom, but that it is also a component of equality, 
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and so is as essential aspect of the agency of European 
citizens. 

 Th is shows there are a number arguments in favor of 
freedom of international movement. Th e fi rst rests on the 
value of freedom itself. Chandran Kukathas bases his 
defense of open borders on the principle of freedom, stat-
ing that “if freedom is held to be an important value, then 
there is at least a case for saying that very weighty reasons 
are necessary to restrict it.” In the context of international 
movement, “such reasons would have to be weighty 
indeed.”   12    Th is is because border controls interfere with 
signifi cant freedoms: people’s liberty to escape oppression; 
the freedom to sell or buy labor; and the freedom to associate 
with others. Kukathas combines this with an argument 
from a principle of humanity, as border controls can pre-
vent people from achieving their full humanity by keeping 
them in conditions of poverty. “To say to . . . people that 
they are forbidden to cross a border in order to improve 
their condition is to say to them that it is justifi ed that they 
be denied the opportunity to get out of poverty, or even 
destitution.”   13    Together, these principles make a strong 
case against border controls: “[I]f freedom and humanity 
are important and weighty values, the prima facie case for 
open borders is a strong one, since very substantial consid-
erations will have to be adduced to warrant ignoring or 
repudiating them.”   14    

 But in addition to these approaches, we are developing 
an argument from equality based on the equal value of mem-
bership of the political community and the importance of 
freedom of movement to that membership. Th is argument 
can only be developed, though, if we are prepared to con-
sider forms of membership that transcend nation-states. 
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Th is is a radical idea, and as Pécoud and Guchteneire note 
this kind of international mobility is a challenge for democ-
racy: “[O]ne needs to fi nd ways to conciliate freedom of 
movement with the functioning of democratic institutions.” 
But they do not believe this places an insoluble obstacle in 
the way of establishing freedom of movement. “A creative 
solution to these issues is to unpack citizenship and con-
sider that its diff erent components (political, civil, social, 
family and cultural rights notably) can be distributed in a 
diff erentiated way. Th is approach avoids the binary logic of 
exclusion, in which people have either all rights or none.”   15    
Ryan Pevnick also argues that the rights and duties of 
citizenship are not an all-or-nothing bundle—they can be, 
and often are, disaggregated.   16    

 Harald Kleinschmidt thinks a more radical step would 
be to unpack the nation-state itself. He cites the work of 
Yasmin Soysal, who has argued for a deterritorialized “per-
sonhood” as the basis for the allocation of citizenship rights 
rather than nationality.   17    Th is is a call for a “postnational” 
model of citizenship that “confers upon every person the 
right and duty of participation in the authority structures 
and public life of a polity, regardless of their historical or 
cultural ties to that community.”   18    Th is is a cosmopolitan 
ideal of citizenship, which captures Robert Fine’s principle 
that “human beings can belong anywhere.”   19    

 Th is is to look toward an idea of membership of a global 
political community, such that to be a free and equal 
member of that global community, to be an equally pow-
erful participant within it, is deeply connected with one’s 
freedom of mobility throughout it. Th is is admittedly a 
sketchy, if not fl imsy, vision. But Duncan Ivison observes: 
“I take it that one of the great projects of  twenty-fi rst-century 
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political thought is to develop new models of transnational 
and global political order that can provide not only eff ective 
security and welfare provision for citizens, but that can also 
become the object of people’s reasoned loyalty; to construct, 
in other words, new forms of transnational democracy.”   20    

 At one level, this is of course an enormously ambitious 
vision, and I am by no means arguing that freedom of inter-
national movement must wait until transnational democratic 
institutions are established. As I hope we have seen, there 
are good moral reasons to move toward greater freedom of 
international movement, and few good reasons to resist it. 
What we should notice is actually how little is involved in 
changing the nature of borders. Th e fact is that the vast 
majority of political boundaries in the world do not entail a 
right of exclusion. We tend to think of boundaries around 
political communities in terms of national borders, but most 
political boundaries are not like that at all. We are sur-
rounded by an enormous range and number of open but 
democratic political bodies with boundaries that mark out 
membership  and  territory. Any liberal democratic state con-
sists of a hierarchy of political bodies with porous bound-
aries, for which membership is determined by voluntary 
settlement. Th e United Kingdom consists of the national 
regions of England, Scotland, Wales, and Northern Ireland, 
which themselves consist of counties, and there are local 
authorities below that level. All have political authority 
determined by democratic voting, and have tax-raising and 
other powers, and so depend on a political membership with 
duties and obligations, and all have a territorial boundary. 
But none of them has the right of exclusion. Why can’t 
national borders be like these? Th e answer is that they can, 
and the European Union has demonstrated this possibility. 
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 Th e reply may be that these open bodies can only work 
because there is closure at a higher level, and so the regions 
I have identifi ed require closure at the national level, and 
European Union openness depends on closure at the supra-
national boundary. But one thing to notice is that the claim 
that lower bodies can only be open because there is closure 
at a higher level is hypothetical. It is a “truism” in political 
theory, but there is no evidence for or against it. If this is a 
 theoretical  claim—that the idea of openness at the regional 
level has a logical dependence on closure at the national 
level—then we need a theoretical argument to demonstrate 
it. If it is a  practical  claim—that as a matter of fact regional 
openness requires national closure—then we need empirical 
evidence to test it. We cannot rely on the fact that, as things 
stand, open regions are embedded within closed ones, to 
settle the question. I tend to think it is a practical claim and 
what we need is empirical evidence. One potential source of 
evidence concerns the impact of opening European Union 
national borders on nation-states and their regional and 
local authorities. Has the free movement of European 
nationals had an impact on these bodies and their ability to 
fulfi ll their functions, or raised insuperable problems for 
their democratic processes? Th is evidence, however, is not 
yet fully gathered,   21    and even if it did show some negative 
impact, that might arise from a particular way of ordering 
political authority rather than the fact of openness as 
such. 

 Th e suggestion here is that immigration should be 
treated in the same way as emigration. What is often missed 
is the fact that the right of emigration is not absolute—it is 
a prima facie right, which states can limit in times of 
extreme emergency. Article 4 of the International Covenant 
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on Civil and Political Rights states that in times of public 
emergency that threaten the life of the nation, states “may 
take measures derogating from their obligations under the 
present Covenant to the extent strictly required by the exi-
gencies of the situation, provided that such measures are 
not inconsistent with their other obligations under inter-
national law and do not involve discrimination solely on 
the ground of race, colour, sex, language, religion or social 
origin.”   22    Some rights cannot be derogated by states under 
any circumstances, but Article 12 on freedom of movement 
is not one of these, and therefore it can be limited. 

 While Article 12 states that everyone is free to leave 
any country, including their own, it also states that this 
freedom can be subject to restrictions “which are provided 
by law, are necessary to protect national security, public 
order ( ordre publique ), public health or morals or the rights 
and freedoms of others, and are consistent with other 
rights recognised by the present Covenant.”   23    Th ere has 
been much debate over precisely what circumstances justify 
a state in derogating certain rights, and guidance has been 
given by the Siracusa Principles on the Limitation and 
Derogation Provisions in the International Covenant on 
Civil and Political Rights.   24    Th ese Principles were drawn up 
by a meeting of international legal scholars in order to for-
mulate a set of interpretations of the limitation clauses in 
the ICCPR. Th e Principles take care to spell out what will 
count as a public emergency that threatens the life of the 
nation, and in relation to Article 12, what will count as a 
relevant threat to national security, public order, and public 
health or morals. Although the Principles are not legally 
binding, they are considered to off er authoritative legal 
guidance. 
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 Th e view that emerges from the Principles and from the 
ICCPR itself and other international documents is that any 
restriction must be provided by law, must be necessary to 
achieve the purpose for which it is put in place, must be pro-
portionate to those purposes, and must be “the least intru-
sive instrument amongst those that might achieve the 
desired result.”   25    In an interesting discussion of the implica-
tions of this for the emigration of health care professionals 
from developing states, Judith Bueno de Mesquita and Matt 
Gordon ask whether the Principles would justify the limita-
tion of the right of those professionals to leave their home 
states. A serious threat to public health is a legitimate ground 
for restricting freedom of movement, but Mesquita and 
Gordon conclude that “it is highly unlikely that a policy of 
restricting freedom of movement of health workers as a 
response to international health worker migration would 
meet these threshold requirements. Restriction of freedom 
of movement is unlikely to be the least intrusive policy that 
can be adopted to improve the right to health in the context 
of health worker migration.”   26    Th ere are other measures that 
might be eff ective that are far less intrusive, and more pro-
portionate to their purpose. An example of a health crisis 
that would meet the Principles’ threshold requirements 
would be “where it is strictly necessary to contain an out-
break of certain highly infectious diseases.”   27    

 Th e point here is just as the right to emigrate is not abso-
lute, we are not insisting that the right to immigrate be abso-
lute. We are faced with an asymmetry where states must 
meet highly stringent standards to justify any degree of con-
trol over emigration, but are not required to justify their 
control over immigration at all. Not only that, but many 
of the attempts to justify that control in liberal political 
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 philosophy are based on hypothetical catastrophes and 
calamities that have only the most fl imsy of evidence off ered 
for them, if any evidence at all. My proposal is that in the 
absence of any clear case that immigration poses a threat to 
“the life of the nation” as defi ned in the Siracusa Principles, 
it should be brought under the same legal framework as emi-
gration, creating a liberal legal order of universal mobility.   28    
Immigration controls would become the exception rather 
than the rule, and would stand in need of stringent justifi ca-
tion in the face of clear and overwhelming evidence of 
national or international catastrophe, and so become subject 
to international standards of fairness, justice, and legality. 
Th is is far from the picture of borderless, lawless anarchy 
that many defenders of border controls suggest. Rather, it is 
a world with a legal and moral symmetry when it comes to 
migration. In the absence of any clear evidence or argument 
that this symmetrical world is unachievable or undesirable, 
we should begin the process of imagining how it can be made 
reality.   
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Conclusion   

   MY ARGUMENT HERE has been founded on the claim that 
there can be no ethically grounded distinction between citi-
zens and migrants that a liberal state can appeal to in order 
to exercise a right of civic or territorial exclusion. Th e coun-
terargument has been that liberal states are unsustainable 
without it. I take seriously the possibility that we may both 
be right, but this is by no means a theoretical impasse. Th ere 
are two ways forward. Th e fi rst is to adopt what I call the 
“liberal realist” position.   1    I take “realism” here from interna-
tional relations theory, as the view that, as the international 
order is dangerously anarchic, the only rational approach for 
nation-states is to pursue their self-interest. Realism rejects 
what it sees as “moralism” at the international level—the 
only rational course is to pursue a self-interested amoralism: 
the national interest is the only standard against which a 
state can judge its conduct. As Jack Donnelly notes, quoting 
US foreign policy architect George Kennan, a government’s 
“primary obligation is to the interests of the national society 
it represents . . . its military security, the integrity of its 
political life and the well-being of its people.” And: “Th e pro-
cess of government . . . is a practical exercise and not a moral 
one.”   2    Th is is to take a Hobbesian view of the international 
order, as a dangerous “natural condition” in which other 
states must be regarded as potential threats. Morality stops 
at the national border, and therefore ethical questions 
concerned with global justice are ruled out as irrational. 
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 Liberal realism imports this Hobbesian approach: it 
takes the view that, not only the liberal nation-state, but 
the liberal institutions that make it up, such as the welfare 
system, have to be protected from dangerous “outsiders” 
even if that requires illiberal practices, and it justifi es this 
by appeal to realist arguments to do with the national 
interest. A liberal democracy cannot sustain a welfare 
system or other liberal institutions without restricting 
membership and access. Th ere is no ethically grounded dis-
tinction between citizens and migrants that the liberal state 
can appeal to in order to morally justify this discrimination, 
but as the exclusion is necessary in order to protect self- 
interest, no ethically grounded distinction is needed. 

 If we believe that certain institutions are crucial for a 
just liberal order, then we must be prepared to take the 
necessary steps to protect them, argues the liberal realist, 
without concern that this “just” political order only provides 
justice to an arbitrarily bounded group of people. Once we 
place those institutions in the context of liberal univer-
salism, global justice, and international human rights, we 
can see that to defend them by discriminating against 
migrants undermines the ethical basis of the institutions 
themselves and the whole philosophy that frames them. But 
in the context of liberal realism, we can say that they are  our  
institutions and we must have priority of access to them, 
while  they  must be excluded from them to some degree or 
other, and we have to avoid theorizing the “we” and the 
“they.” Th is is a brutally realist, self-interested decision, that 
we as a “people” are better off  with these institutions, and 
that this “national” self-interest dictates that questions of 
international human rights and global social justice be set 
aside. In other words, we will restrict access to these institu-



 C O N C L U S I O N  | 311

tions because we wish to protect them and maintain them, 
not for any recognizably ethical reason, but simply because 
they provide us with what we want, and we want to keep it. 

 Th is approach has enormous implications for the very 
idea of liberal theory and the very ideas of international 
human rights and global justice. It may well be that the idea 
of international human rights and the question of global jus-
tice have no place within liberal political theory, because to 
place national liberal institutions within a global context 
undercuts their ethical foundations. All we are left with is the 
defense of our liberal institutions simply because they are 
our institutions—but not in the sense that they are liberal 
institutions and we are liberal individuals, such that we have 
a special relationship with them that can never be compro-
mised. Rather, it is simply because they are the institutions 
that give us what we want, and we will not sacrifi ce what we 
want in the face of the challenge of global poverty and other 
inequalities. And so it may be that liberal theorists who are 
looking for a moral justifi cation for some degree of exclusion 
of “outsiders” from either territory or welfare and other insti-
tutions are left with two unpalatable choices: either a liberal 
universalism that contradicts itself into incoherence, or a 
liberal realism that is coherent and consistent, but only at 
the cost of abandoning the quest for morality altogether. 

 As it is presently constituted, liberal theory cannot pro-
vide a justifi cation for membership control and remain a 
coherent political philosophy, but this is not to suppose 
that we have reached the end of political philosophy. Th e 
membership question constitutes the limits of  liberal  
political morality, but not the limit of political theory itself. 
And so the second way forward is to imagine a transformed 
political theory that is genuinely liberatory and inclusive. 
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We saw in chapter 15 the need to reimagine citizenship and 
the nation-state, and think of new forms of transnational 
belonging. It may be that this new way of conceiving of the 
political order requires radical changes in the nature of 
political theory itself. Th is brings me to the central impor-
tance of theoretical consideration of these questions, and 
the importance of a book such as this one, which engages 
with a practical question from a deeply theoretical perspec-
tive. Th eory is the use of the imagination to construct pos-
sibilities, and we can only critically examine our beliefs if 
we are prepared to imagine other possibilities, if we are pre-
pared to do theory. Th e use of the imagination is, as Hannah 
Arendt says, a weapon against thoughtlessness, which in 
her view consists of proceeding with our lives according to 
pregiven rules we’ve never considered—a kind of sleep-
walking. Th is kind of thoughtlessness, a refusal to think 
about what we’re doing, can lead to catastrophic results.   3    
And so philosophy is a positive process, using our imagina-
tion to construct new ways of understanding the world and 
new ways of thinking and doing. If we succeed in digging 
out the assumptions that underlie the practice of immigra-
tion controls, and in showing them to be indefensible, we 
are compelled to imagine a new vision of the  global  political 
community. For me, the point of showing that the moral 
case for the right to exclude is indefensible is to enable us to 
move forward to that new vision.   
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